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BRIEF FOR APPELLANT 


Statement of the Case 

i 

i 

This appeal brings up for review the propriety of ata 
order, of the District Court, dismissing appellant’s com¬ 
plaint and denying his cross motion for summary judg¬ 
ment 

In his complaint, (Joint Appendix, p. 1) appellant alleges 
that he was born in Austria, that he entered the United 
States in 1922 and was naturalized as a citizen of the 
United States on June 27, 1928. Except for three tempor¬ 
ary absences appellant resided in the United States until 
1934. From 1934 until 1947 appellant remained in Pales- 
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tine. On July 3,1947 appellant arrived in the United States 
and on July 8, 1947 he was excluded on the ground that he 
had expatriated himself by reason of residence abroad of 
more than five years under Section 404 of the Nationality 
Act of 1940 as amended (8 U. S. C. A. 804, 809; 54 Stat. 
1170,1171), and on the further grounds that he had become 
an alien and was not in possession of a valid visa. 

Appellant alleges that the statutory limitation restricting 
residence abroad to five years on penalty of loss of citizen¬ 
ship was enacted subsequent to his naturalization, that it 
has been interpreted to apply retroactively and that native 
born citizens are not subject to the same statutory limita¬ 
tion. 

The complaint further sets forth that on August 15, 1947 
appellant applied for a writ of habeas corpus in the 
Southern District of New York which alleged that the Im¬ 
migration Service had no authority to detain him pending 
a judicial determination of his right to enter as a citizen. 
On February 6, 1948 the Circuit Court of Appeals for the 
Second Circuit denied this writ without deciding 4 ‘what 
effect if any such denial had upon the plaintiff’s right to 
sue under 54 Stat. 1171, 8 U. S. C. A. 903. 991 

Appellant in the present action seeks a judgment de¬ 
claring that he is a citizen, that Section 404(c) of the 
Nationality Act is inapplicable to him and that said Section 
is unconstitutional. 

1 U. S. ex rel. Lapides v. Watkins, 165 F. (2d) 397 (C. C. A. 2d 1948). 
This opinion was annexed to appellant’s motion for summary judgment. It 
is clear that this prior habeas corpus action is not res judicata on the issues 
raised herein. Wong Doo v. United States, 265 U. S. 293 (1924), Collins v. 
Loisel, 262 U. S. 425 (1923). 


3 


i 

I 


Jurisdictional Statement 

I 

The Court below had jurisdiction by reason of the fact 
that this is an action for a declaratory judgment of citizen¬ 
ship under Section 503 of the Nationality Act of 1940 (54 
Stat. 1171, 8 U. S. C. A. 903). This Court has appellate 
jurisdiction pursuant to District of Columbia Code Section 
17-101. 

i 

I 

i 

i 

The Opinion Below 

i 

Justice Goldsborough rendered no written opinion. 

i ' 

The Issue 

The issue presented is whether appellant is a citizen of 
the United States and whether 404(c) of the Nationality 
Act of 1940 (54 Stat. 1170; 8 U. S. C. A. 804(c)) is constitu¬ 
tional. The appellees filed an answer after their motion 
to dismiss and no material question of fact was raised.! The 
admitted facts likewise appear in the Court opinion in 
U. S. ex rel. Lapides v. Watkins, 165 F. (2d) 397, which 
was made a part of appellant’s motion for summary judg¬ 
ment. 

j 

The Statute Involved 

Section 404 of the Nationality Act of 1940 (54 Stat. 

8 U. S. C. A. 804) 2 provides: 

“ A person who has become a national by naturalization 
shall lose his nationality by: 

- . . i 

* By the terms of Section 409 of the Nationality Act of 1940 as amended 
(59 Stat. 544) the effective date of loss of citizenship under Section 404 of 
the Act was postponed until October 14, 1946. The effective date was! orig¬ 
inally one year from the date of the approval of the Act (54 Stat. 1171!). It 
was extended on October 16, 1941 (55 Stat. 743), on October 9, 194£ (56 
Stat. 779), on September 27, 1944 (58 Stat. 747), and finally on October 11, 
1945 (59 Stat. 544), so that the Section 404 became effective six years!from 
the date of approval of the Act. Thus although under 404(a) and (b) 
longer extensions were granted; under 404(c) the extension only amounted 
to one year. 



4 


(a) Residing for at least two years in the territory 
of a foreign state of which he was formerly a national 
or in which the place of his birth is situated, if he ac¬ 
quires through such residence the nationality of such 
foreign state by operation of the law thereof; or 

(b) Residing continuously for three years in the 
territory of a foreign state of which he was formerly 
a national or in which the place of his birth is situated, 
except as provided in section 406 hereof. 

- (c) Residing continuously for five years in any other 
foreign state, except as provided in section 406 here¬ 
of.” 3 


* Certain exceptions are recognized by Sections 405 and 406 of the Nation¬ 
ality Act of 1940, which provide as follows: 

Section 405 

“Section 404 shall have no application to a person: 

(a) Who resides abroad in the employment and under the orders of the 
Government of the United States; 

(b) Who is receiving compensation from the Government of the United 
States and residing abroad on account of disability incurred in its service.” 

Section 406 

“Subsections (b) and (c) of section 404 shall have no application to a 
person: 

(a) Who shall have resided in the United States not less than twenty- 
five years subsequent to his naturalization and shall have attained the 
age of sixty-five years when the foreign residence is established; 

(b) Who is residing abroad upon the date of the approval of this Act, 
or who is thereafter sent abroad, and resides abroad temporarily solely 
or principally to represent a bona fide American educational, scientific, 
philanthropic, religious, commercial, financial, or business organization, 
having its principal office or place of business in the United States, or an 
international agency of an official character in which the United States 
participates, for which he receives a substantial compensation; 

(c) Who is residing abroad on account of ill health; 

(d) Who is residing abroad for the purpose of pursuing studies of a 
specialized character or attending an institution of learning of a grade 
above that of a preparatory school, provided that such residence does 
not exceed five years; 

(e) Who is the wife, husband, or child under twenty-one years of age 
of, and is residing abroad for the purpose of being with, an American 
citizen spouse or parent who is residing abroad for one of the objects or 
causes specified in section 405 or subsections (a), (b), (c), or (d) 
hereof; 

(f) Who was bom in the United States or one of its outlying possessions, 
who originally had American nationality, and who, after having lost such 
nationality through marriage to an alien, reacquired it.” 


Statement of Points Relied Upon by Appellant j 

1. Section 404(c) of the Nationality Act of 1940 (54 
Stat. 1170,8 TJ. S. C. A. 804(c)) is unconstitutional. 

! 

2 . The District Court erred in dismissing appellant’s 
complaint and denying summary judgment. 

Summary of Argument 

I 

1. There can be no valid classification between najtive 
born and naturalized citizens except those recognizecl by 
the Constitution. 

2. The Constitution only recognizes a distinction be¬ 
tween citizens with regard to the Presidency of the Ufiited 
States. 

3. The discrimination against naturalized citizens which 
limits their residence abroad constitutes an arbitrary land 
unconstitutional classification. 

j 

4. Residence abroad, protracted beyond five yearg by 

factors beyond a person’s control is not excepted from the 
operation of the statute and citizenship is thus taken away 
arbitrarily and in violation of the Fifth Amendment to J the 
Constitution. i 

5. Appellant is a citizen of the United States. 

ARGUMENT j 

POINT I 

There can be no valid classifications between naturalized 
and native bom citizens except those recognized by the 
Constitution. 

i 

It is conceded that Congress may enact expatriation 
laws. Mackenzie v. Hare, 239 U. S. 299 (1915). 

! 

The issue presented' by the complaint is whether Congress 
can under the Constitution provide a ground for expatria¬ 
tion which applies only to naturalized citizens. 
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The Supreme Court has on several occasions stated that 
except with regard to the Presidency, a naturalized citizen 
stands on equal footing with a native bom. 

“A naturalized citizen is, indeed, made a citizen under 
an act of congress, but the act does not proceed to 
give, to regulate, or to prescribe his capacities. He 
becomes a member of the society, possessing all the 
rights of a native citizen, and standing in the view of 
the constitution, on the footing of a native. The corir 
stitution does not authorize congress to enlarge or 
abridge those rights. The simple power of the national 
legislature is, to prescribe a uniform ride of naturaliza¬ 
tion, and the exercise of this power exhausts it, so far 
as respects the individual. The constitution then takes 
him up, and among other rights, extends to him the 
capacity of suing in the courts of the United States, 
precisely under the same circumstances under which a 
native might sue. He is distinguishable in nothing 
from a native citizen, except so far as the constitution 
makes the distinction; the law makes none.” (Italics 
Supplied.) 

Chief Justice Marshall in Osborn v. United States 
Bank, 22 U. S. 738, 827 (1824). 

* ‘The distinction between citizenship by birth and 
citizenship by naturalization is clearly marked in the 
provisions of the Constitution, by which ‘no person, 
except a natural born citizen, or a citizen of the United 
States at the time of the adoption of this Constitution, 
shall be eligible to the office of President’; and ‘the 
Congress shall have power to establish an uniform 
rule of naturalization’. Constitution, Art. 2, Sect. 1; 
Art. 1, Sect. 8.” 

Justice Gray in Elk v. Wilkins, 112 U. S. 94,101 (1884). 

“Under our Constitution, a naturalized citizen stands 
on an equal footing with the native citizen in all re¬ 
spects, save that of eligibility to the Presidency. Minor 
v. Happersett, 21 Wall 162, 165; Elk v. Wilkins, 112 
U. S. 94, 101; Osborne v. Bank, 9 Wheat 736, 827.” 
Justice Van Devanter in Luria v. United States, 231 
U. S. 9, 22 (1913). 

“ ‘Under our Constitution, a naturalized citizen stands 
on an equal footing with the native citizen in all re- 
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spects save that of eligibility to the Presidency.’ 
Laria v. United States, 231 U. S. 9, 22.” 

Justice Frankfurter in Baumgartner v. United States, 
322 U.S. 665 (1944). 

“It may be doubted that the framers of the Constitution 
intended to create two classes of citizens, one free and 
independent, one haltered with a lifetime string tied 
to its status.” 

Justice Rutledge, concurring, Schneiderman v. 

States, 320 U. S. 118 (1943). 

See also: Konvitz, The Alien and the Asiatic in AmeHcrn 
Law, (1946) Chapt. 4, The Right to Remain a Citizen; 

If Section 404(c) of the Nationality Act of 1940 isj sus¬ 
tained, then Congress "(apart from the Constitution) may 
create classes of American citizenship; one class which will 
be free and untrammeled and another class restricted in its 
right to travel and. remain abroad. If this power is upheld, 
then Congress may create a second class citizenship; A 
naturalized citizen “is distinguishable in nothing from a 
native born citizen, except so far as the constitution mjakes 
the distinction”. 4 The constitution permits a distinction 
only with regard to the presidency. Congress, therefore, 
has no constitutional power to make the classification 
created by Section 404(c) of the Nationality Act of 1940. 

POINT H 

I 

Assuming arguendo that there may be a classification 
between citizens, the classification is arbitrary and un¬ 
constitutional. 

I 

History of 404 (c) of Nationality Act of 1940. 

(1) Prior to 1907. Mere residence abroad by a natural¬ 
ized citizen did not result in expatriation or in any presump¬ 
tion of loss of diplomatic protection. (14 Op. Attorney (Jen- 

__ I 

‘Chief Justice Marshall in Osborn v. United States Bank, supra. 


United 


\ 

i 
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eral 295; Tsiang, The Question of Expatriation in America 
prior to 1907 (John Hopkins University Studies—1942, pp. 
102-103). 

(2) Between 1907 and 1941. The prevailing view under 
the 1907 Expatriation Act was that residence abroad by a 
naturalized citizen resulted in a presumption of loss of 
diplomatic protection—not loss of citizenship 5 . 

In Tsiang , The Question of Expatriation in America 
Prior to 1907 (p. 108), it is stated, with reference to the 
1907 presumption that its 

“net effect was simply the withdrawal by the State 
Department of American protection.” 

This prevailing view is expressed in the Presidents mes¬ 
sage on the “Codification of the Nationality Laws of the 
United States” (76th Cong. 1st Session). In Part I, page 
70, it is stated that the 1907 Act: 6 

“* * * as construed by the courts, the presumption of 
loss of citizenship arising under its terms never be¬ 
comes final, regardless of the length and cause of the 
foreign residence (Nurge v. Miller, 286 Fed. 982; 
Miller v. Sinjen, 289 Fed. 388; United States v. Eliasen, 
11 F. (2d) 785; Camardo v. Tillinghast, 29 F. (2d) 
527). In these cases the courts adopted the view which 
had been expressed by Attorney General Wickersham 
in an opinion of December 1, 1910 (28 Op. Atty. Gen. 
504), that the presumption relates to loss of the right 
of diplomatic protection as a citizen, rather than loss 
of citizenship itself.” (Italics supplied.) 


8 In the administrative proceedings herein no claim was made of loss of 
citizenship under the 1907 Act. See U. S. cx rel. Lapidcs v. Watkins, supra, 
and paragraph 8 of complaint (Jt. Appx p. 2). This issue was raised in the 
District Court for the first time. It is submitted that the government may 
not raise the issue in the light of its failure to do so administratively. Ex 
parte Woo Wall Nine/, 67 F. Supp. 56 (W. D. Wash. 1946). Under Section 5 
of the Administrative Procedure Act, (60 Stat. 239; 5 U. S. C. A. 1004) 
appellant was entitled to timely notice of the issues of law and fact in his 
exclusion proceeding. 56 Yale Law Journal 700, 701 (1947). 

* Reprinted at page 494 of the Hearings on H. R. 6127 and H. R. 9980, 76th 
Congress, 1st Session. 
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i 
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See also: Comar do v. Tillinghast, 29 F. (2d) 537 (C. G. A. 

i). ' I 

I 

Haaland v. Attorney General, 42 F. Supp. 13, 20 (D.jMd. 
1941). This view is that expressed by the Department of 
State. 

I 

3 Hackworth Digest of International Law, 294 et 
seq. (1942). 

See also: Hearings on H. R. 6127, 9980 (76th Cong. 
1st Sess.) p. 136. 

Thus there was no provision for loss of citizenship by 
reason of foreign residence at the time the plaintiff depart¬ 
ed from the United States in 1934. 

The Codifiers who proposed the Nationality Act of 1940 
merely suggested that there was a basis for providing that 
residence by a naturalized citizen in his country of origin 
should result in expatriation. It was recognized that such 
provision would be “somewhat drastic /’ They stated 
(President’s Message, supra, Part I, pp. 71, 75): 

“While the provision of subsection (b) for los? of 
nationality in cases of naturalized citizens who rejside 
for three years in their countries of origin may appear 
to be somewhat drastic, it is believed to be fully war¬ 
ranted. * * * As to the second question, it was conclud¬ 
ed that the provisions of subsection (b) should be 
limited to cover naturalized citizens residing in their 
countries of origin. * * * Needless to say, naturalized 
citizens who resume residence in foreign lands ftom 
which they came are apt to renew old associations |and 
ways of living and thinking and thus become merged 
in the native population, losing to a degree, if not com¬ 
pletely, their American character and feeling. * * *j It 
is believed that cases of naturalized citizens residing 
in foreign countries other than those from which tjhey 
came may be disposed of under the provisions of Sec- 
tion 337(c) of the code. * * *.”» 

T 337(c) proposed a presumption of fraud in acquiring naturalization where 
a person became a permanent resident abroad within ten years of naturaliza¬ 
tion. 
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During the hearings on the Nationality Act, the provi¬ 
sions of Section 404(c) were first suggested. 8 

It will thus be observed that although considerable re¬ 
flection was given to the provisions of 404(a) and (b), the 
suggestion for 404(c) was one of those last minute amend¬ 
ments. Finally it should be observed that administratively 
and judicially it has been held that the Nationality Act is 
prospective in operation. 

Shaufus v. Attorney Generali 45 F. Supp. 61 (C. 
D. Md. 1942). 

In re Skoglund, 46 F. Supp. 434 (D. C. Minn., 1942). 

“Were the expatriation sections retroactive, they could 
not interfere with or disturb the vested right of citizen- 

* The hearings on H. R. 6127, 9980 (76th Cong. 1st Sess.) pp. 140-141, sets 
forth the following: 

“Mr. Rees. In other words, you have done away with the presumption 
only in cases where a man goes back to his own country? 

Mr. Flournoy. Under this expatriation provision, you mean? 

Mr. Rees. Yes. 

Mr. Flournoy. It is a serious question, and I think the committee and 
the subcommittee ought to consider whether it would be desirable to put 
in a provision to cover each person who goes to a third country. The 
principal cases we have, I may say, are these Zionists. They are prin¬ 
cipally Russian and German. Jews who were naturalized in this country 
and later went to Palestine. We have other cases, but I mean that there 
are more of that particular body than in any other category. We have 
other cases, for instance some German in this country who has gone 
maybe to South Africa or to one place and another, and perhaps it would 
be desirable to have in the code a provision for termination of nationality 
in those cases. I think the thing is worthy of consideration. Maybe 
some of the representatives of the other departments here would want 
to express views on this.” 

* * * 

“Mr. Rees. We will change it and use 7 years or 10 years. 

Mr. Flournoy. The cases which cause trouble are the cases where a 
person settles down in some country. We might say a residence of 7 
years would result in a loss of citizenship unless he came under one of 
these exceptions. Personally, I think it would be reasonable. I do not 
know why a person who obtained naturalization upon a statement under 
oath that he intends to reside permanently in the United Stated should 
retain his citizenship if he goes and lives for some long period even in a 
third country. Of course, the cases that give us most trouble are those 
cases who go back to their native land. There is no question about that.” 


11 


ship and at the same time be valid under our Consti¬ 
tution.” Matter Alvarado , (Decision of Board of Im¬ 
migration Appeals, File No. 56158/416, approved by 
the Attorney General, June 6, 1945). 

Plaintiff does not concede that citizens may be classified. 
Assuming, arguendo that reasonable classification miy he 
made, it is submitted that the instant classification iS un- 
constitutional. 

(1) A native born citizen may remain abroad for fifty 
years indefinitely, or from early infancy until he dies. No 
limitation is imposed on his citizenship by mere residence 
abroad. 

i 

(2) A naturalized citizen can not remain abroad for 
more than five years. 

Arbitrary classifications are proscribed by the Fifth 
Amendment. 

Blodgett v. Holden, 276 U. S. 594 (1928). 

Heiner v . Dornicm, 285 U. S. 312 (1932). 

Hirabayashi v. United States , 320 U. S. 81, 100, 
111 (1943). ; 

Detroit Bank v. United States, 317 U. S. 329, 338 
(1943). | 

Liberty Paper Board Co. v. United States, 37 F. 
Supp. 751, 752 (S. D. Ohio, 1941). 

The classification created by Section 404(c) ofj the 
Nationality Act is therefore unconstitutional and violative 
of the Fifth Amendment. 

i 

POINT in 

The act results in arbitrary and unconstitutional ex¬ 
patriation. 

The power to naturalize is not the power to expatriate. 
Congress has the constitutional power to enact natura|liza- 
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tion laws. It “is not trammeled and it may grant or with¬ 
hold the privilege of naturalization upon any grounds or 
without any reason as it sees fit.” Terrace v. Thompson, 
263 U. S. 197 (1923). However, Congress is restricted with 
reference to depriving persons of their nationality. Citi¬ 
zenship may not be taken away arbitrarily.- Mackenzie v. 
E-are, 239 U. S. 299 (1915). Moreover it is to be remember¬ 
ed that the very basis of expatriation is the fact that a per¬ 
son is permitted to voluntarily abandon his citizenship. 
Perkins v. Elg, 307 U. S. 325 (1939). 

Involuntary or arbitrary loss of citizenship is not rec¬ 
ognized under our laws or our Constitution. 9 

Under Section 404(c) of the Nationality Act, intervening 
war, inability to return to the United States because of 
shipping difficulties, because of illness acquired abroad, 
or because of inability to leave the foreign country (exit 
permission from Soviet dominated lands) and the like do 
not toll the five year period. 

In March of 1947 a Special Committee of the National 
Council on Naturalization and Citizenship published a re¬ 
port on the “Involuntary Loss of American Citizenship.” 
This report was prepared in collaboration with the Depart¬ 
ment of State and “the sources from which information was 
obtained were, primarily, American consuls in foreign 
countries, American social agencies * * * American business 
organizations having branches or affiliates in foreign coun¬ 
tries, and interested individuals.” A copy of this report 
was presented to the court on oral argument below. In 
part, this report states: 

“Difficulty in obtaining transportation because of lack 
of space on passenger boats was reported as the factor 

* Dos Reis v. Nicolls, 161 F. (2d) 860 (C. C. A. 1, 1947), Schioler v. United 
States, 75 F. Supp. 353 (N. D. Ill. 1948); In re Gogol, 75 F. Supp. 268 (W. D. 
Pa. 1947), Mackenzie v. Hare, supra. 
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known to have caused loss of citizenship by consuls in 
South Africa, Argentina, Portugal, Sweden, Spain; and 
Italy. A related factor was the high cost of passage 
from distant points and the inability of some persoiis to 
raise the necessary funds within the two-months period 
before the deadline.” * * * (pp. 11-12.) 

* ‘Delays in dealing with requests for passports and 
other papers by staffs of Government departments in 
the United States were alleged to have been responsi¬ 
ble for the loss of citizenship in several cases.” 

• • # (p. 14.) ! . 

“The agencies who reported to your Committee!give 
vivid illustrations of further causes. Some persons did 
not return on time because of the seaman r s strike; some 
could not return because in countries such as Yugpsla- 
via, Roumania and Russia they were unable to obtain 
exit permits. The war brought financial stringency to 
others making it impossible for them to pay their own 
passage home or to bring their families with them. 
Others could not return because they could not obtain 
exit permits or transportation or necessary travel docu¬ 
ments. The search for proof of naturalization took 
time and the preparation of necessary documents was 
often delayed by congestion in the offices of Ameijican 
government agencies. 

“It is clear that through the enactment of our expatri¬ 
ation laws a considerable number of American citizens 
were unduly deprived of their citizenship, contrary to 
their own volition, by factors beyond their own con¬ 
trol.” (p. 16.) 

It is therefore submitted that the instant statute isj ar¬ 
bitrary, that it results in the involuntary loss of citizenship, 
and that it is violative of the Fifth Amendment. iThe 

I 

motion to dismiss should have been denied 10 and judgment 
should have been entered for the appellant. 


10 “In a number of recent cases the Supreme Court has pointed out the in¬ 
advisability of deciding grave constitutional questions with respect to pewly 
enacted statutes on motions to dismiss and without the benefit of a hejaring 
of the facts of the case. See, for instance, United States v. Petrillo, 332 jU. S. 
J, 67 S. Ct. 1538.” Colonial Hardwood Floor Co. v. International Uni^n, 76 
F. Supp. 493 (D. Md. 1948). 


i 

l 

I 


I 


14 


Conclusion 

The final order of the lower Court appealed from should 
he set aside and judgment entered that appellant is a 
citizen of the United States. 

Respectfully submitted, 

JACK WASSERMAN, 

Attorney for Appellant, 

1406 G. St., N. W., 

Washington, D. C., 

STerling 8905. 

Abeam Oblow, 

Of Counsel. 
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APPENDIX 
Case No. 9984 

i 

i 

United States District Court 

District op Columbia. 


i 

i 


Action for Declar- 
tory Judgment un¬ 
der 54 Stat. 1171; 

8 U. S. C. A.! 903. 

i 


Complaint j. 

(Filed Mar. 17, 1948.) 

The Plaintiff, Louis Bernard Lapides, respectfully al- 

i 

leges: 

1. That this is an action for a declaratory judgment of 
citizenship under Section 503 of the Nationality Aqt of 
1940 as amended. (54 Stat. 1171, 8 U. S. C. A. 903). j 

i 

i 

2. That plaintiff was born in Czernowicz, Austria (jnow 
Roumania); that he entered the United States in 1922, j and 
that he was duly naturalized as a citizen of the Unjited 
States on June 27, 1928. 

3. That the defendant Tom Clark is the Attorney (gen¬ 
eral of the United States and as such is the head of j the 
Department of Justice, and the defendant, Watson B. 
Miller, is the Commissioner of Immigration and as such is 


Louis Bernard Lapides, 

Plaintiff , 
vs. 

Tom C. Clark, Attorney General, and 
Watson B. Milter, Commissioner 
of the Immigration and Natura¬ 
lization Service, 

Defendants. 


I 


t 
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head of the Immigration and Naturalization Service in the 
Department of Justice. 

4. That except for three temporary absences from the 
United States, the plaintiff remained in the United States 
from the date of his entry in 1922 until 1934. 

2 5. That in 1934 the plaintiff left the United 

States for Palestine where he remained until 1947. 

6. That on July 3, 1947 the plaintiff arrived in the 
United States at New York by airplane and sought admis¬ 
sion to the United States as an American citizen. 

7. That at the time of plaintiff’s last arrival in the 
United States as aforesaid, he presented an uncancelled 
certificate of American citizenship. 

5. That on July 8, 1947 a Board of Special Inquiry of 
the Immigration and Naturalization Service ordered the 
plaintiff excluded from the United States on the grounds 
that be had expatriated himself under Section 404 of the 
Nationality Act of 1940 as amended (8 U. S. C. A. 804, 809; 
54 Stat. 1170,1171) and that he was an alien not in posses¬ 
sion of a valid quota immigration visa. That the said de¬ 
cision was subsequently affirmed on July 17, 1947 by the 
defendant, the Commissioner of Immigration and on August 
5, 1947 by the Board of Immigration Appeals, acting for 
the defendant, the Attorney General. 

9. That in 1928 when plaintiff was naturalized and in 
1934 when he left the United States, there was no provisions 
of law expatriating American citizens, native born or na¬ 
turalized, by reason of residence abroad. 

10. That in 1928 when plaintiff was naturalized the only 
condition of his naturalization insofar as residence was 
concerned was an intention to reside in the United States 
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i 

i 


permanently. The acquisition of permanent residence 
abroad within a five year period subsequent to naturaliza¬ 
tion was prima facie evidence of lack of such intention and 
grounds for denaturalization. 

I 

3 11. That for more than five years subsequent to 

his naturalization, plaintiff retained permanent residence 
in the United States. 

12. That on and after January 13,1941 by the terins of 
Sections 404 and 409 of the Nationality Act of 1^40 as 
amended (8 U. S. C. A. 804,809; 54 Stat. 1170,1171; 59 Stat. 
544) naturalized citizens (with certain exceptions not here 
pertinent) were denied the right to remain outsicle the 
United States for stated periods of time (two, three and 
five year periods) on penalty of loss of citizenship, j 

13. That native born citizens of the United States were 
not and are not subject to the same restrictions. 

14. That the defendants have interpreted the! said 
restrictions to apply to the plaintiff and to citizens natura¬ 
lized prior to January 13, 1941, the effective date qf the 
Nationality Act of 1940 as amended. 

i 

15. That defendants have held that plaintiff has ex¬ 
patriated himself by reason of residence abroad in Pales¬ 
tine between the effective date of the Nationality Act and 
subsequent to October 14, 1946. 

i 

16. That under the Constitution of the United States 
only three distinctions are recognized between native! born 
and naturalized citizens and these distinctions pertain to 
the qualifications of the President of the United States, 
United States Senators and members of the United States 
House of Representatives. 

17. That no other distinctions may be recognized pnder 
the Constitution and insofar as the expatriation provisions 

I 

i 

i 

i 
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of the Nationality Act of 1940 as amended distinguish 
between native born and naturalized citizens the said pro¬ 
visions and in particular section 404 (8 U. S. C. A. 804; 54 
Stat. 1770) are unconstitutional. 

4 18. That in 1934 prior to his departure from the 

United States the plaintiff had a vested right coequal 
with native born citizens to go abroad without limitation 
as to time. 

19. That under the Constitution of the United States it 
was not proper for defendants to interpret the Nationality 
Act of 1940 so as to impose a retroactive condition on plain¬ 
tiff’s naturalization requiring him to abstain from resi¬ 
dence abroad for the periods set forth in Section 404 of the 
said Nationality Act. 

20. That the plaintiff was not required to return to 
the United States on or before October 14,1946 in order to 
retain his citizenship. 

21. That on August 15, 1947, plaintiff applied for a 
writ of habeas corpus in the United States District Court 
for the Southern District of New York alleging that the 
District Director of the Immigration Service in New York 
had no authority to detain him pending a judicial deter¬ 
mination of his right to enter as a citizen. That on Febru¬ 
ary 6, 1948 the Circuit Court of Appeals for the Second 
Circuit denied the said writ without deciding what effect if 
any such denial had upon the plaintiff’s right to sue under 
54 Stat. 1171, 8 U. S. C. A. 903. 

22. That no other proceedings against defendants or 
against any other officers of the Department of Justice have 
ever been brought except as aforesaid nor have the issues 
of constitutionality raised herein been litigated on any 
prior occasion between the parties herein. 
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WHEREFORE, plaintiff respectfully asks for a judg¬ 
ment declaring that the said Section 404 of the Nationality 
Act as amended is inapplicable to him, that it is uncon¬ 
stitutional and that he is a citizen of the United States; 

/s/ LOUIS BERNARD LAPEDES, 
/s/ JACK WASSERMAN, 

ABRAM ORLOW, j 

Attorneys for Plaintiff , 

1406 G Street, N. W., j 

Washington, D. C. 


5 State of New York, ) 

County of New York.J ss **' j 

LOUIS BERNARD LAPIDES, being duly sworn, de¬ 
poses and says that he is the plaintiff herein, that he i!s the 
person who signed the foregoing complaint, and that all 
of the facts stated in the complaint are true to his own 
knowledge except where alleged upon information and be¬ 
lief. 


/s/ LOUIS BERNARD LAPIDES. 


Sworn to before me this 
15th day of March, 1948. 

/s/ William B. Gurock, 

165 Broadway, New York City. 

N. Y. Co. Clk’s No. 654-Reg. No. A-1030-C-8. 
Commission Expires March 30, 1948. 

(Seal) 


i 

I 


! 


i 


I 
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Motion to Dismiss. 

(Filed May 5, 1948.) 

6 Civil Action 1097-48. 

Appear now the defendants by their attorney, George 
Morris Fay, United States Attorney, and move the Court 
as follows: 

1. That the Court dismiss the complaint on the ground 
that it shows on its face that the plaintiff has expatriated 
himself under the Nationality Act of 1940 and is there¬ 
fore not entitled to the relief demanded. 

/s/ GEORGE MORRIS FAY, 

United States Attorney . 

/s/ JOHN P. BURKE, 

Assistant United States Attorney. 


L0 

Appearance in Opposition to Motion to Dismiss and 
Motion for Summary Judgment. 

(Filed May 7, 1948.) 

Now appears the Plaintiff, by his attorneys, and moves 
the Court as follows: 

1. That the Court deny the defendants’ motion to Dis¬ 
miss. 

2. That the Court grant the plaintiff summary judg¬ 
ment on the ground that there are no issues of fact and on 
the further ground that Section 404 of the Nationality Act 
of 1940 is unconstitutional. 

/s/ JACK WASSERMAN, 
ABRAM ORLOW, 
Attorneys for Plaintiff, 

1406 G Street N. W., 
Washington, D. C. 



I 
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Order. 

(Filed June 16, 1948.) j 

i 

The above-entitled cause having come before the Court 
and the Court having on June 8, 1948, heard argument 
thereon, it is by the Court this 16th day of June, 1948, 

ORDERED that the defendants’ motion to dismiss be 
and it is hereby granted and the complaint is hereby dis¬ 
missed, and it is j 

i 

FURTHER ORDERED that the plaintiff’s motion for 
summary judgment be and the same is hereby denied. 

T. ALAN GOLDSBOROUGH, 
Justice. | 

i 

i 

I 

i 

i 

i 

i 

i 

I 

i 

i 

i 


i 

i 


I 


i 

i 

■ 


i 

i 

i 
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tHniteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 9984 

Louis Bernard Lapides, appellant 

v. 

Tom Clark, Attorney General, and Watson B. Miller, 
Commissioner of the Immigration and Naturalization 
Service, appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT fOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 

- 1 - 1 

| 

COUNTERSTATEMENT OP THE CASE 

In March, 1947, the appellant filed a complaint under 
Section 503 of the Nationality Act of 1940 1 asking for a 
judgment declaring: (1) the appellant to be a national of 
the United States; (2) that Section 404 2 of the Nationality 
Act is inapplicable to him; (3) that Section 404 of thelNa- 
tionality Act is unconstitutional (J. App. 1, 5). 

On May fifth the Government filed a motion to dismiss 
the complaint on the ground that “it shows on its face that 
the plaintiff has expatriated himself under the Nationality 
Act of 1940 and is therefore not entitled to the relief! de¬ 
manded” (J. App. 6). On May 7,1948 the appellant moved 
for summary judgment on the “ground that there ar^ no 


1 54 Stat. 1171 (1940), 8 U. S. C. §903 (1946). 

2 54 Stat. 1170 (1940), 8 U. S. C. § 804 (1946). 


0) 
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issues of fact . . .” Ibid. Attached to appellant’s motion 
for a summary judgment was an affidavit of appellant which 
stated that “as appears from the complaint herein and the 
decision of the Circuit Court of Appeals for the Second 
Circuit, a copy of which is annexed, there is no dispute as to 
the facts ... It is my contention that as an American 
citizen, naturalized in 1928, I had the same right to remain 
abroad under the Constitution as a native born citizen.” 
Annexed to the affidavit was a copy of the opinion in United 
States ex rel. Lapides v. Watkins, 165 F.2d 1017 (C. C. A. 
2d 1948) (R. 12; Appellant’s Br. 2, n. 1). 

On May 24, 1948 the Government filed an answer, which, 
inter alia, prayed that the complaint be dismissed (R. 7, 8). 

Appellant’s complaint contained, inter alia, the following 
factual allegations (J. App. 1): The appellant was born 
in a country of Europe then Austrian now Roumanian. He 
entered the United States in 1922 and was naturalized June 
27, 1928. Except “for three temporary absences from the 
United States, the plaintiff remained in the United States 
until 1934”. In the latter year he left for Palestine, re¬ 
maining in the latter country until 1947. On July 3, 1947, 
appellant arrived in New York by airplane and presented 
an uncancelled certificate of American citizenship. On July 
8, 1947, a Board of Special Inquiry 3 of the Immigration 
and Naturalization Service ordered the plaintiff excluded 
from the United States. The grounds of the decision were 
that appellant had expatriated himself under Section 404 
of the Nationality Act of 1940, as amended, by residing in 
Palestine between the effective date of the Nationality Act, 
January 13, 1941, and subsequent to October 14, 1946, 4 * * * 8 and 

3 39 Stat. 887 (1917), as amended, 8 U. S. C. § 153 (1946) (ap¬ 
pointment and powers of boards of special inquiry; finality of deci¬ 
sion). 

4 Section 404(c) of the Nationality Act [8 U. S. C. § 804(c)], 

provides that a naturalized citizen shall lose his nationality by resid¬ 

ing continuously for five years in a foreign state of which he was 

not formerly a national. The effective date of the Nationality 
Act of 1940 was January 13, 1941. 54 Stat. 1174, §601 (1940), 

8 U. S. C. §906 (1946). However, the effective date of loss of 
citizenship under Section 404(c) was postponed several times, the 
final date being October 14, 1946. 54 Stat. 1171 §409 (1940), as 
amended, 8 U. S. C. § 809 (1946). 
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j 
i 
I 
; 
i 

that he was an alien not in possession of a valid immigration 
visa. 5 The decision was subsequently affirmed by the Com¬ 
missioner of Immigration, and, on August 5, 1947, by ithe 
Board of Immigration Appeals, acting for the Attorney 
General. 

On June 16,1948, after hearing argument on the motions, 
the trial court dismissed the complaint and denied appel¬ 
lant’s motion for summary judgment (J. App. 8). This 
appeal followed. 

i 

CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 

U. S. Const. Art. I, § 8: 

The Congress shall have Power ... To establish a 
uniform Rule of Naturalization . . . 

U. S. Const. Amend. XIV, § 1: 

All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens! of 
the United States and of the State wherein they re¬ 
side . . . 

54 Stat. 1170, §404 (1940), 8 U. S. C. §804 (1946) 
(Naturalization Act): 

A person who has become a national by naturaliza- 
shall lose his nationality by: 

(a) Residing for at least two years in the territory 
of a foreign state of which he was formerly a national 
or in which the place of his birth is situated, if he 
acquires through such residence the nationality of siich 
foreign state by operation of the law thereof; or 

(b) Residing continuously for three years in ihe 
territory of a foreign state of which he was formerly 
a national or in which the place of his birth is situated, 
except as provided in section 806 hereof. 

(c) Residing continuously for five years in any o tiler 

foreign state, except as provided in section 806 hereof. 
— 

6 43 Stat. 161 (1924), as amended, 8 U. S. C. §213 (1946): “jTo 
immigrant shall be admitted to the United States unless he (1) has 
ail unexpired immigration visa , . 


i 





4 


54 Stat. 1170, § 406 (1040), as amended, 8 TJ. S. C. § 806 
(1946): 

Subsections (b) and (c) of section 804 of this title 
shall have no application to a person: 

(a) Who shall have resided in the United States not 
less than twenty-five years subsequent to his naturaliza¬ 
tion and shall have attained the age of sixty-five years 
when the foreign residence is established; 

(b) Who is residing abroad upon October 14,1940, or 
who is thereafter sent abroad, and resides abroad tem¬ 
porarily solely or principally to represent a bona fide 
American educational, scientific, philanthropic, relig¬ 
ious, commercial, financial, or business organization, 
having its principal office or place of business in the 
United States, or an international agency of an official 
character in which the United States participates, for 
for which he receives a substantial compensation; 

(c) Who is residing abroad on account of ill health; 

(d) Who is residing abroad for the purpose of pursu¬ 
ing studies of a specialized character or attending an 
institution of learning of a grade above that of a pre¬ 
paratory school, provided that such residence does not 
exceed five years; 

(e) Who is the wife, husband, or child under twenty- 
one years of age of, and is residing abroad for the 
purpose of being with, an American citizen spouse or 
parent who is residing abroad for one of the objects or 
causes specified in section 805 of this title or subsections 
(a), (b), (c), or (d) hereof; 

(f) Who was born in the United States or one of its 
outlying possessions, who originally had American 
nationality, and who, after having lost such nationality 
through marriage to an alien, reacquired it. 

(g) Who is the wife, husband, or child under twenty- 
one years of age of, and is residing abroad for the 
purpose of being with a spouse or parent who is an 
American national by birth and such spouse or parent 
during minority for a period or .periods totaling ten 
years has resided in the United States. 

(h) Who is a veteran of the Spanish-American War, 
or of the World War, his wife, minor children, or de¬ 
pendent parents. 



54 Stat. 1171, § 409 (1940), as amended, 8 U. S. C. § 809 
(1946): 

Nationality shall not be lost under the provisions of 
section 804 ... of this title until the expiration of 
six years following October 14, 1940: Provided , how¬ 
ever, That a naturalized person who shall have become 
subject to the presumption that he has ceased to he an 
American citizen as provided for in the second para¬ 
graph of section 2 of the Act of March 2,1907 (34 Stat. 
1228), and who shall not have overcome it under the 
rules in effect immediately preceding October 14, J1940, 
shall continue to be subject to such presumption for the 
period of six years following October 14, 1940, unless 
it is overcome during such period. 

I 

Section 2 of the Act of March 2, 1907, 34 Stat. 1228 
(Citizenship Act) : 

. . . When any naturalized citizen shall have re¬ 
sided for two years in the foreign state from -which 
he came, or for five years in any other foreign State 
it shall be presumed that he has ceased to be an Ameri¬ 
can citizen, and the place of his general abode shall 
be deemed his place of residence during said years: 
Provided, however , That such presumption may be 
overcome on the presentation of satisfactory evidence 
to a diplomatic or consular officer of the United States, 
under such rules and regulations as the Department 
of State may prescribe . . . 

SUMMARY OF ARGUMENT 

There is no specific constitutional provision barring a 
statutory classification based on the mode of acquisition of 
United States citizenship. 

In defining protracted residence abroad by citizens as 
an expatriating act Congress made a distinction as tef na¬ 
turalized citizens which was justified by necessity and ppblic 
policy. The legislation was induced by extensive investiga¬ 
tion of actual conditions which demonstrated the distinc¬ 
tion had a real and substantial relation to the object oj: the 
legislature to avoid foreign controversies involving nominal 
citizens and to prevent dual citizenship and its transmis¬ 
sion. The distinction is one long recognized in similar 
legislation. 
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The statute is completely prospective in operation. That 
it was passed subsequent to appellant’s acquisition of citi¬ 
zenship is no valid objection. A statute defining, expatriat¬ 
ing acts has been held applicable to persons acquiring citi¬ 
zenship before its passage. 

The statute, on its face, provides for expatriation by the 
voluntary act of the naturalized citizen in residing abroad 
for the statutory period. Objections urged by appellant, 
relating to possible unconstitutional application, are not 
raised on the record. It is well settled that such contentions 
are not considered. 

Appellant’s complaint was properly dismissed as it raised 
no factual issue and, in view of the constitutionality of the 
statute, it failed to state a claim on which relief could be 
granted. 

ARGUMENT I 

Section 404(c) of the Nationality Act is constitutional 


(a) 


Constitution does not prohibit statutory classification based 
on mode of acquisition of citizenship 

Appellant’s first point (Br. 5) is that “Section 404(c) 
of the Nationality Act of 1940 . . . is unconstitutional.” 

Under Section 404(c) of the Nationality Act of 1940 a 
naturalized citizen expatriates himself by continuous 
foreign residence for five years unless he comes under the 
exceptions provided in Section 406. 

Appellant’s first argument is (Br. 5 et seq.) that the 
Constitution (except as to eligibility to the Presidency) 
draws no distinction between naturalized and native citi¬ 
zens. There “can be no valid classification between nat¬ 
uralized and native born citizens except those recognized 
by the Constitution”. He concludes that “Congress, there¬ 
fore, has no constitutional power to make the classification 
created by Section 404(c) of the Nationality Act of 1940”. 
(Br. 7.) 

Appellant, as he must, concedes that Congress has power 
to define expatriating acts (Br. 5). He cites the leading case 
of Mackenzie v. Hare , 239 U. S. 299 (1915), which unheld 
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the constitutionality of Section 3 of the Citizenship Act of 
1907 (34 Stat. 1228) defining as an expatriating act imar- 
riage of a female national with an alien. This was, of cqurse, 
an instance of proper classification of nationals on the )basis 
of sex. The case also held the statute valid in its applica¬ 
tion to a native born citizen, permanently residing ip the 
United States, and married to an alien residing iij the 
United States. Her argument that expatriation should be 
evidenced by emigration was unavailing. 

The Citizenship Act of 1907 contained a provision, re¬ 
lating to expatriating acts which applied to naturalize^ citi¬ 
zens alone. It was provided in the second paragraph of 
Section 2 of the Act that a presumption of expatriation arose 
in the case of a naturalized citizen who resided abroad either 
for two years in his native country or for five years in any 
foreign country. The validity of this provision was upheld 
in United States ex rel. Anderson v. Howe, 231 Fedj 546 
(S. D. N. Y. 1916). It remained the law until the Nationality 
Act of 1940 took effect. 

Thus it has long been recognized that Congress, in defining 
expatriating acts, may distinguish between naturalized 
and native-born citizens. 

Appellant relies on five cases (Br. 6-7) to support his con¬ 
tention that Congress has no power under the Constitution 
to “provide a ground for expatriation which applies only to 
naturalized citizens” (Br. 5). 


None of the cases relate to expatriation. Three of them 
arose from proceedings by the Government to cancel certifi¬ 
cates of naturalization for fraud in their procurement.® 
Two of the cancellation cases, Schneider man v. United 
States, 320 U. S. 118 (1943) and Baumgartner v. United 
States, 322 U. S. 665 (1944), involved naturalized citizens 
who had continuously resided in the United States for quite 
long periods. The Court was concerned with Baumgart¬ 
ner’s right to freedom of speech (Id. at 673-674) and granted 
certiorari in the Schneider man case (Id. at 119) “because of 
its importance and possible relation to freedom of thought. ’ ’ 


°See Section 338 of the Nationality Act of 1940, 54 Stat. 1158, 
8 U. S. C. § 738 (1946) (derived from prior cancellation acts). 

i 


i 

i 
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It is also to be noted that only the third cancellation case, 
Luria v. United States, 231 U. S. 9 (1913), involved a nat¬ 
uralized citizen who had not consistently maintained, and 
for a considerable period, permanent residence in the 
United States. Luria appealed from a decree setting aside 
and cancelling, for fraudulent procurement, his certificate of 
naturalization. In the cancellation proceeding the Govern¬ 
ment relied on the statutory presumption of fraud, arising 
where a citizen takes up a permanent residence in a foreign 
country within five years after naturalization. 

In addition to the three cases above cited appellant relies 
on a quotation from Elk v. Wilkins, 112 U. S. 94,101 (1884) 
(merely stating the constitutional distinction between citi¬ 
zenship by birth and by naturalization) and Chief Justice 
Marshall’s dictum in Osborn v. United States Bank, 9 Wheat. 
738, 827 (U. S. 1824). The dictum in this early case cast 
doubt on whether Congress had the constitutional power 
to provide for loss of citizenship by any citizen, regardless 
of the manner in which he acquired nationality. Of course 
this logically extended to the three ways by which na¬ 
tionality can be lost: (1) by cancellation or revocation of 
naturalization for fraud or illegality in procurement; (2) 
by forfeiture as a penalty for offenses; (3) by expatriation. 
The doubt rested on the fact that although the Constitu¬ 
tion states how citizenship may be acquired it contains no ex¬ 
press provision for its divesting. The Act of March 3, 
1865 7 contained provisions forfeiting the rights of citizen¬ 
ship of deserters. Its constitutionality was not questioned 
in Kurtz v. Moffitt, 115 U. S. 487 (1885). Its constitutional¬ 
ity was upheld in Huber v. Reily, 53 Penn. St. 112 (1886). 

It is clear from the foregoing that Congress has the power 
to define expatriating acts. It also is plain that the Con¬ 
stitution does not in limine forbid a distinction, in a statute 
defining expatriating acts, based on the mode in which citi¬ 
zenship was acquired. Such a distinction, as noted above, 
has heretofore been held valid. 


7 13 Stat. 490. 
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(b) i 

I 

The distinction, being justified by necessity and public policy, 

is not arbitrary 

The second argument of appellant, addressed also to 
claimed unconstitutionality, is that assuming “citizen^ may 
be classified . . . the instant classification is arbitrary and 
unconstitutional’’ (Br. 7 et seq.). 

To prove the argument appellant is content merely to 
state that not to provide that native born as well as natural¬ 
ized citizens shall lose their nationality by continuous resi¬ 
dence abroad for five years is arbitrary on its face (Br. 11). 

This is clearly insufficient as “ ‘one who assails the 
classification must carry the burden of showing by a resort 
to common knowledge, or other matters which miy be 
judicially noticed, or to other legitimate proof, that the ac¬ 
tion is arbitrary . . .’ Pacific States Box & Basket Co. 
v. White, 296 U. S. 176, 185 (1935). 

Expatriation is the voluntary renunciation or abandon¬ 
ment of citizenship by any person. The United States has 
long recognized the right of the individual to choose ijreely 
his country of allegiance and hence renounce his citizenship. 
By the Act of July 27, 1868, 8 Congress declared that expa¬ 
triation is a natural and inherent right of all peoples. 1 The 
courts have held that Congress has the inherent powjer to 
provide for expatriation. Mackenzie v. Hare, supra; Ex 
parte Griffin, 237 Fed. 445 (N. D. N. Y. 1916). It is funda¬ 
mental that expatriation results from the voluntary ^ction 
of the individual. This type of loss of citizenship, as con¬ 
trasted with forfeiture, is not penal in nature. No judicial 
determination is necessary in expatriation cases fot the 
effective termination of citizenship status. The individual’s 
act per se results in loss of citizenship. 9 

The Supreme Court has pointed out that “uniformity of 
treatment of all persons is neither practical nor desiiiable, 
that classification of persons is constantly necessary . . ” 

8 Rev. Stat. § 1999 (1875), 8 U. S. C. § 800 (1946). j 

9 54 Stat. 1171 (1940), 8 U. S. C. § 808 (1946). 
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Terrace v. Thompson, 263 U. S. 197, 218 (1923). In the 
case cited a state statute, 10 withholding the right to own land 
from aliens not having declared their intention to become 
citizens, was upheld. 

Where classifications “directed by the statute . . . have 
support in considerations of policy and practical conven¬ 
ience” they cannot be condemned as arbitrary. Steward 
Machine Co. v. Davis, 301 U. S. 548, 584 (1937). The 
“guaranty of due process, as has often been held, demands 
only that the law shall not be unreasonable, arbitrary or 
capricious, and that the means selected shall have a reason¬ 
able and substantial relation to the object sought to be 
attained”. Nebbia v. New York, 291 U. S. 502, 525 (1934). 

Appellant claims: (1) that the Constitution prohibits 
classification based on mode of acquisition of citizenship 
(discussed Arg. 1(a), supra) ; (2) that the classification is 
arbitrary on its face (Arg. 1(b)); (3) that the section may 
include persons whose acts, resulting in expatriation, are 
not voluntary (Arg. 1(d), infra). 

It is well settled that Congress may strike at one evil 
at a time. United States v. Petrillo, 332 U. S. 1, 8, 9 (1947). 
The classification in Section 404 was the direct result of 
factual study over the course of years, at the request of the 
Congress, by the Departments of State, Justice and Labor. 11 
The study showed the necessity not only for the legislation 
but the classification. If long continued residence of native 
born citizens abroad is an evil, it was not shown to be 
productive of those international complications which the 
classification itself is designed to obviate. 

In response to a request by the House of Representatives 
Committee on Immigration and Naturalization, the Presi¬ 
dent, in April, 1933, ordered the Secretary of State, the At¬ 
torney General and the Secretary of Labor to prepare a 

10 “The Fifth Amendment contains no equal protection clause and 
it restrains only such discriminatory legislation as amounts to a 
denial of due process.” Hirabayashi v. United States, 320 U. S. 81, 
100 (1943) (conviction of violating curfew applying only to those 
of Japanese ancestry within military area). 

11 See Appendix supra, for detailed references to legislative history. 
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draft nationality code for submission to Congress. A com¬ 
mittee of advisers from the above-named executive depart¬ 
ments made a five-year study resulting in a draft code 
which was submitted to Congress in June, 1938. 

Subsections (a) and (b) of Section 404 of the Nationality 
Act were originally contained in the draft code and were En¬ 
acted without change. These subsections provide thatf a 
naturalized citizen shall lose his United States nationality 
by: (1) residing for at least two years in the territory of the 
foreign state of which he was formerly a national oil a 
native, if he acquires through such residence the nationality 
of such foreign state by operation of the law thereof [Sub¬ 
section (a)]; (2) residing continuously for three years | in 
the territory of such state, except under certain circujm- 
stances specified by Sections 405 and 406, such as for edu¬ 
cational reasons, ill health or United States Government 
employment [Subsection (b)]. 

The House Committee held extensive hearings at which 
representatives of the three executive departments assisted. 
At the meeting on March 5, 1940 the representative of the 
State Department pointed out to the Committee that Sec¬ 
tion 404 (then numbered 402) contained no reference!to 
naturalized citizens who reside in countries other than that 
of their origin. He pointed out that under Section 2 of the 
Citizenship Act of 1907 a presumption of expatriation arose 
where there was five years residence by a naturalized citi¬ 
zen in a foreign country other than his country of origin 
(as well as for two years in the country from which jhe 
came). He indicated there were numerous naturalized citi¬ 
zens permanently residing in third countries and that the 
question was serious. 

The Acting Chairman of the House Committee then ashed 
what the view of the Department of State would be to a pro¬ 
vision (in effect the same as $ 404(c)) by which a naturalized 
citizen should lose his United States citizenship by residing 
continuously in a third foreign state, except as provided! in 
Sections 405 and 406. The Department of State adviser 
replied that he thought the Department would favor the 


i 
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subsection. He asked permission to discuss the proposed 
change with officials of the Department of State. At its 
meeting on May 13, 1940, Subsection (c) was added by the 
Committee in the form in which it was finally enacted. 

The letter of the Secretary of State, Attorney General 
and Secretary of Labor, transmitting the draft code, stated: 

... In past years large numbers of persons of for¬ 
eign origin have come to the United States, have had 
children born to them in this country, and have subse¬ 
quently returned to reside in the foreign countries from 
which they came, or have moved on to other foreign 
countries, taking their American-born children with 
them. In some cases the parents while in the United 
States obtained naturalization as citizens thereof, and 
in such cases children born to them in foreign countries 
after such naturalization have acquired citizenship of 
the United States at birth, under the provision of the 
existing law (R. S. 1993). Children born in the United 
States to persons of the classes mentioned acquired at 
birth citizenship of the United States, and in many cases 
they also acquired at birth the nationality of the foreign 
states from which their parents came, thus becoming 
vested with dual nationality. Dual nationality has also 
attached at birth to children born in certain foreign 
countries, having in their law of nationality the terri¬ 
torial rule (jus soli), to parents who acquired American 
nationality at birth or through naturalization . . . 

Important reasons for terminating American nation¬ 
ality in cases of persons who reside in foreign countries 
and have to all intents and purposes abandoned the 
United States lie in the fact that it will prevent 
them from transmitting American nationality to their 
foreign-born children having little or no connection with 
the United States, and embroiling this Government in 
controversies which they may have with the govern¬ 
ments of the foreign countries in which they reside . . . 

Hearings before Committee on Immigration and Naturali¬ 
zation on H. R. 6127 Superseded by H. R. 9980, 76th Cong., 
1st Sess., 407, 409 (1940). 

The report on the bill of the Senate Committee on Immi¬ 
gration contains the following : 

These provisions for loss of nationality by residence 
abroad would greatly lessen the task of the United 
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States in protecting through the Department of State 
nominal citizens of this country who are abroad j but 
whose real interests, as shown by the conditions of their 
foreign stay, are not in this country. An exampl^ of 
this nature is that of a man 76 years of age, 66 years of 
whose life had been spent in a central European 
country. He had remained in the United States jbut 
4 years after his naturalization, and had thereafter 
resided abroad for about 35 years. 

The State Department has also experienced Con¬ 
siderable trouble through persons possessing dual 
nationality—that of the United States and of a foreign 
country—who continue to reside in the foreign country 
for many years while insisting upon protection by the 
Government of the United States. Such persons ijnay 
have children born abroad who acquire citizenship at 
birth and also claim the protection of this Governmjent. 

Sen. Rep. No. 2150, 76th Cong., 3d Sess. 4 (1940). j 

The member in charge of the bill in the House, reporting 
the bill, stated: 


. . . under the existing law, a naturalized citizen, 
notwithstanding the fact that he has been graitted 
naturalization upon the understanding that he intended 
to reside permanently in the United States, may reside 
for any number of years in a foreign state, even thojugh 
it be his native land, without losing his American;na¬ 
tionality. Such a person is not likely to have any real 
attachment to the principles of the Constitution of j the 
United States. However, he has a right, whenever he 
pleases, to return to the United States as a citizen 
thereof. Furthermore, he may marry a citizen of I the 
foreign country in which he resides and transmit Citi¬ 
zenship to children born therein. 


86 Cong. Rec. 11948,11949 (1940). 

The Supreme Court has stated: “It is helpful for us in 
interpreting the effect and scope of the act in order to deter¬ 
mine its validity to know the conditions under which Con¬ 
gress acted.” Stafford v. Wallace, 258 U. S. 495, 513 (19$2). 

It appears that the distinction in Section 404 has a real 
and substantial relation to the legislative object to avoid 
foreign controversies involving nominal citizens and to pre- 
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vent dual citizenship and its transmission. The legisla¬ 
tion was induced by extensive investigation of actual con¬ 
ditions. The following quotation from the Mackenzie case, 
it is submitted, is applicable here: 

. . . It is the conception of the legislation under 
review that such an act may bring the Government 
into embarrassments and, it may be, into controversies. 
It is as voluntary and distinctive as expatriation and 
its consequences must be considered as elected. 

Id. at 312. 

It is also to be recalled that the distinction is one which 
has had recognition since the Citizenship Act of 1907. Fur¬ 
ther, with the exception of Section 404, expatriation pro¬ 
visions of the Nationality Act apply to native-born and 
naturalized citizens alike. 12 


(c) 

Statute properly applies to those acquiring citizenship 

prior to passage 

In his brief (p. 2) appellant calls attention to his allega¬ 
tion below that Section 404(c) was enacted “subsequent 
to his naturalization, that it has been interpreted to apply 
retroactively . . .” 

The objection that the section was passed subsequent to 
appellant’s naturalization is of no weight. In Mackenzie v. 
Bare, supra, Mrs. Mackenzie was held to have lost her 
citizenship by virtue of an expatriating act defined after 
she had acquired citizenship by birth. Cf. United States 
ex rel. Anderson v. Howe, 231 Fed. 546, 548 (S. D. N. Y. 
1916). 

The section is entirely prospective in its operation. The 
Nationality Act was approved October 14,1940, and its gen¬ 
eral effective date was January 13, 1941. (54 Stat. 1174, 
§601 (1940), 8 U. S. C. §906 (1946).) The effective date 
of loss of citizenship under Section 404(c) of the Act was 
postponed various times, the final date being October 14, 


12 This is true also of the forfeiture provisions of the statute. 54 
Stat. 1168 (1940), 8 U. S. C. §801 (1946). 
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1946. (54 Stat. 1171 § 409 (1940), as amended, 8 U. S. p. 
§ 809 (1946).) 

Appellant admits residence abroad from 1934 until 1947, 
a period including five years from the effective date of tjbe 
Act. 

(d) I 

Loss of citizenship is not arbitrary as there is concurrence 

in it by persons affected 

Appellant’s third argument is that the “act results in 
arbitrary and unconstitutional expatriation” (Br. 11 et secf v ). 

Appellant urges that “Residence abroad, protracted 
beyond five years by factors beyond a personal control is 
not excepted from the operation of the statute and citizen¬ 
ship is then taken away arbitrarily and in violation of the 
Fifth Amendment to the Constitution” (Br. 5). Appellant 
explains that such “factors” which do not toll the five-yehr 
period are: “intervening war, inability to return to tjhe 
United States because of shipping difficulties, because jof 
illness acquired abroad, or because of inability to leave the 
foreign country (exit permission from Soviet dominated 
lands) ” (Br. 12). 

The statute, on its face, does not provide for expatriation 
by involuntary acts. The following words of the Supreme 
Court in Mackenzie case, apply here: 

It may be conceded that a change of citizenship cannot 
be arbitrarily imposed, that is imposed without the con¬ 
currence of the citizen. The law in controversy does ijot 
have that feature. It deals with a condition voluntarily 
entered into, with notice of the consequences. 

Id. at 311, 312. 

Therefore, at most, appellant’s objection raises, in 
vacuuo, the possibility of arbitrary application. It is plain 
(Arg. II, infra ) that appellant claims no arbitrary applica¬ 
tion of the statute to him. (The only claimed error in the 
application of the statute is that it was passed subsequent 
to his acquisition of citizenship (Arg. 1(c), supra).) Appel¬ 
lant’s residence abroad was voluntary. He elected its 
results. 
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Where a statute, on its face, is valid, possible uncon¬ 
stitutional application of it to particular persons, under par¬ 
ticular circumstances, are not considered where not raised 
by the record. United States v. Petrillo, 332 U. S. 1,11, 12 
(1947). 

ARGUMENT II 1 

Denial of Summary Judgment was Proper 

Appellant’s second point is “The District Court erred in 
dismissing appellant’s complaint and denying summary i 

judgment” (Br. 5,13). i 

Appellant’s motion for summary judgment was supported 
by an affidavit of appellant which recited that “there is no 
dispute as to the facts. The sole issue is one of law . . . 

It is my contention that as an American citizen, naturalized 
in 1928, I had the same right to remain abroad under the 
Constitution as a native born citizen” (R. 12). The affi¬ 
davit referred to an attached copy of the opinion in United 
States ex rel. Lapides v. Watkins, 165 F.2d 1017 (C. C. A. 2d 
1948), which it coupled with the complaint, to demonstrate 
a “lack of dispute as to the facts” (R. 12; appellant’s Br. 

2, il 1). 

The opinion referred to states: “The facts were conceded 
and no evidence additional to that before the board of special 
inquiry was offered. On the conceded facts we hold that the 
relator had lost his citizenship.” Id. at 1018. The Court 
further stated “None of the exceptions to the statute were 
applicable to him. It is not claimed that sec. 406 of the 
Nationality Act of 1940, as amended, was relevant.” Id. at 
1019. 

Thus “ On the undisputed facts the appellant . . . had 
lost his citizenship by voluntary expatriation beyond the 
permitted time ... No judicial proceedings were neces¬ 
sary to bring about this change of status. It followed by 
virtue of the statute which took effect merely through resi¬ 
dence abroad and lapse of time.” Ibid. 

Thus it was clearly the duty of the trial court to deny 
summary judgment and to dismiss the complaint 13 if it 

13 Execution of orders of deportation should not be unduly pro¬ 
longed: Wong Doo v. United States, 265 U. S. 239, 241 (1924) 
(cited by appellant, p. 2, n. 1). i 


i 
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I 


found Section 404(c) constitutional (Arg. L, supra). 

It is also to be noted that the United States District Cohrt 
of the Southern District of New York, recently held that 
Section 503 of the Nationality Act, providing for actions 
for declaratory judgment of United States nationality, 
does not apply to exclusion proceedings. 14 

i 

CONCLUSION 

For the above reasons it is respectfully submitted that 
the judgment of the lower court should be affirmed. 

i 

George Morris Fay, 
United States Attorney. 

John D. Lane, 

Assistant United States Attorney. 


i 

I 


i 


i 

i 


! 

_ 

14 United States ex rel. Medeiros v. Clark, Civil No. 464641, 
S. D. N. Y., Oct. 28, 1948. The District Court dismissed Medeiros’ 
complaint for declaration of United States nationality. Medeiros 
followed the same procedural steps as appellant. He had been ordered 
deported in an exclusion proceeding. He appealed dismissal Of a 
writ of habeas corpus. United States ex rel. Medeiros v. Watkins, 
166 F.2d 897 (C. C. A. 2d 1948). 
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APPENDIX 

Excerpts from Legislative History of Section 404 of the 

Nationality Act of 1940. 

On April 25,1933, the President, by Executive Order No. 
6115, designated a committee, consisting of the Secretary 
of State, the Attorney General, and the Secretary of Labor, 

“to review the nationality laws of the United States, to 
recommend revisions . . . and to codify those laws into 
one comprehensive nationality law for submission to the 
Congress . . .” Hearings before Committee on Immigra¬ 
tion amd Naturalization on H. R. 6127 Superseded by H. R. 
9980, 76th Cong., 1st Sess. 691 (1940). The action of the 
President was the result of a resolution of the House Com¬ 
mittee on Immigration and Naturalization “calling for the 
President to issue an Executive order for codification of 
these laws” and to enlist the aid of the Secretary of State, 
the Attorney General and the Secretary of Labor. Id. at , 
241. 

On June 1, 1938, after five years study by “a committee 
of advisers, composed of six representatives of the Depart¬ 
ment of State, six of the Department of Labor, and one of 
the Department of Justice”, the three cabinet members 
above named submitted a draft code to the President, id. 
at 512. The report and draft code were transmitted by the 
President to the Congress on June 13, 1938. Id. at 511. 

■ 

The letter of the Secretary of State, Attorney General 
and Secretary of Labor transmitting the draft code con¬ 
tained, inter alia, the following (Id. at 407, 409): 

The nationality problem in the United States is es¬ 
pecially complex and difficult for several reasons. In 
past years large numbers of persons of foreign origin 
have come to the United States, have had children 
born to them in this country, and have subsequently 
returned to reside in the foreign countries from which 
they came, or have moved on to other foreign countries, 
taking their American-born children with them. In 
some cases the parents while in the United States ob¬ 
tained naturalization as citizens thereof, and in such 
cases children born to them in foreign countries after 
such naturalization have acquired citizenship of the 
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United States at birth, under the provision of the exist¬ 
ing law (R. S. 1993). Children born in the United 
States to persons of the classes mentioned acquired 
at birth citizenship of the United States, and in many 
cases they also acquired at birth the nationality of j the 
foreign states from which their parents came, thus 
becoming vested with dual nationality. Dual nation¬ 
ality has also attached at birth to children born in Cer¬ 
tain foreign countries, having in their law of nation¬ 
ality the territorial rule (jus soli), to parents who ac¬ 
quired American nationality at birth or through nat¬ 
uralization. ... j 

Important reasons for terminating American nation¬ 
ality in cases of persons who reside in foreign countries 
and have to all intents and purposes abandoned ithe 
United States lie in the fact that it will prevent tljem 
from transmitting American nationality to their for¬ 
eign-born children having little or no connection with 
the United States, and embroiling this Government in 
controversies which they may have with the govern¬ 
ments of the foreign countries in which they reside. 
The mere presumption of expatriation provided fot in 
section 2 of the act of March 2, 1907, in cases! of 
naturalized citizens residing for 2 years in the foreign 
states from which they came or 5 years in other foreign 
states, has proven inadequate. In general the right 
to protection should be coexistent with citizenship, and 
a law under which persons residing abroad are denied 
the protection of this Government, although they Re¬ 
main citizens of the United States and transmit citizen¬ 
ship to children born abroad, is deemed inconsistent 
and unreasonable. The admission of an alien to the 
privilege of American citizenship is subject to the 
condition that he intends to reside permanently in the 
United States and perform the duties of citizenship. 
When a naturalized citizen abandons his residence in 
the United States and takes up residence in the state 
of which he was formerly a national, definite termiiia- 
tion of his American citizenship should follow. 

Subsections (a) and (b) of section 404 of the Nationality 
Act were originally contained in the draft code and were 
enacted without change. (They are numbered in the dr4ft 
code as section 402.) Id. at 493. Commenting on this s^c- 
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tion in the report, the committee of cabinet officers had, 
among other things, this to say: i 

... As stated above, before an alien is admitted to 
the privilege of citizenship, under the law of the United 
States, he is required to declare under oath that he ; 
intends to reside in the United States, and, if he fails 
to observe this obligation, he cannot complain of the 
withdrawal of the privilege granted. 

The problem presented by naturalized citizens of the 
United States residing, for insufficient reasons, in the 
foreign states in which they were born, or of which they 
were formerly nationals, of whom there are thousands 
at the present day, has been a cause of difficulty and , 
embarrassment to the Government of the United States , 
in its efforts to extend protection to other naturalized 
citizens in meritorious cases. In endeavoring to find 
a satisfactory solution of this problem, consideration 
was given, at the outset, to three very important ques¬ 
tions: (1) Whether the loss of nationality should be 
made to result directly from the fact of foreign resi¬ 
dence, or should be made dependent upon proceedings 
in the courts, (2) whether the loss should result from 
residence in the countries of origin only or should also 
result from residence in other foreign countries, and 
(3) what exceptions should be made and in particular 
whether they should include persons residing in their 
countries of origin as representatives of American 
trade and commerce. 

As to the first question mentioned, it was believed 
that, as proceedings in the courts would he cumbersome, 
long drawn-out, and expensive to the Government, the 
termination of American nationality should be auto¬ 
matic, resulting directly from the fact of the foreign 
residence. It was deemed desirable, however, to frame 
the provision in such a way as to avoid making the 
termination dependent upon the judgment or discretion 
of a diplomatic or consular officer or of officers of the 
Department of State itself or any other branch of the 
executive. The function of these officers is to be limited 
as far as possible to the findings of facts and the appli¬ 
cation of the statute to each case accordingly. 

While the provision of subsection (b) for loss of 
nationality in cases of naturalized citizens who reside , 
for 3 years in their countries of origin may appear to 
be somewhat drastic, it is believed to be fully warranted 
by the numerous cases which have been brought to the 
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Department’s attention in past years, especially! in 
connection with applications for passports or consular 
registration, for diplomatic protection, or for the sup¬ 
port of claims against the governments of such coun¬ 
tries. This provision is not in conflict with the position 
taken by the Government of the United States in past 
years with regard to the protection of naturalized Citi¬ 
zens or with the treaties on that subject to which ithe 
United States is, or has been, a party, including jthe 
noted Bancroft treaties of 1868-70 with the Gernjian 
States. On the contrary, it agrees in spirit with ^he 
provisions in the naturalization treaties concerning 
naturalized citizens who return to their countries; of 
origin for permanent or indefinite residence. It is hot 
to the advantage of the United States to attempt to 
extend diplomatic protection to such persons, who fare 
a distinct liability, rather than an asset, to this coun¬ 
try. Moreover (what is quite important), it is believed 
that a definite provision for the termination of Ameri¬ 
can nationality in these cases will have the effect of 
persuading foreign states with which the United States 
has no treaties of naturalization to conclude sych 
treaties and to recognize the American nationality; of 
the persons concerned when they return to their coun¬ 
tries of origin for legitimate objects and for residence 
of a temporary character. 

As to the second question, it was concluded that (the 
provision of subsection (b) should be limited to coyer 
cases of naturalized citizens residing in their countries 
of origin, or, to be more precise, the foreign states in 
which they were born or of which they were formerly 
nationals. Reports from diplomatic and consular offi¬ 
cers show that in the vast majority of cases of natural¬ 
ized citizens residing abroad they have their residence 
in such foreign states. The number of these cases; is 
very large, and they are a constant source of irritation. 
Their existence has rendered it difficult to make frilly 
effective the principle, which this Government has long 
sought to maintain, that naturalization involves a com¬ 
plete change of national character and termination i of 
the prior allegiance. (For references to numerous 
cases in which the Department of State, prior to the 
passage of the Expatriation Act of March 2, 1907, shw 
fit to deny protection to naturalized citizens who had 
resided for protracted periods in their native lands, 
see Moore, Digest of International Law, III, secs. 475, 
514, 517. For interesting discussions of the subjects 
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of naturalization, expatriation, and the status and 
rights to protection of naturalized citizens residing 01 * 
sojourning in their native lands, see President Grant’s 
circular letter of August 6, 1873, to the members of his 
Cabinet, the replies thereto and annexes, Foreign Rela¬ 
tions of the United States 1873, pt. 2, pp. 1185-1438. On 
pp. 1232-1262 is printed the report of the distinguished 
British Commission appointed by the Queen in 1868 
“for enquiring into the laws of naturalization and 
allegiance,” etc.) 

Needless to say, naturalized citizens who resume 
residence in the foreign lands from which they came 
are apt to renew old associations and ways of living 
and thinking and thus become merged in the native 
population, losing, to a great degree, if not completely, 
their American character and feeling. This makes it 
all the more desirable that their American nationality, 
and not merely their right to the diplomatic protection 
of this Government, should be terminated. Naturally, 
in these cases, identification with the native population 
is much more likely to occur than in the cases of natural¬ 
ized citizens who reside in foreign countries other than 
those from which they came. 

For the reasons mentioned, Congress, in the provi¬ 
sion of the second paragraph of section 2 of the act 
of March 2, 1907 (34 Stat. 1228), drew a clear distinc¬ 
tion between native and naturalized citizens with 
reference to the effect of foreign residence upon the 
right to continued recognition and protection as citi¬ 
zens of the United States. The presumption of loss of 
citizenship, provided therein, as a result of protracted 
residence abroad, is expressly limited to naturalized 
citizens. 

Hearings were held by a subcommittee of the House 
Committee on Immigration and Naturalization and by the 
full committee. Id. at 1, 55. Representatives of the De¬ 
partments concerned extensively participated. Id. at 239. 
The acting chairman of the subcommittee, Congressman 
Rees, was designated by the full committee to report the 
bill. Id. at 243, 362. 

At its meeting on March 5,1940, the committee’s print of 
the bill contained subsections (a) and (b) of section 404 as 
finally enacted. (They were then contained in section 402.) 
Id. at 129, 25. Mr. Flournoy, Assistant Legal Adviser, 
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Department of State, represented the Department of States 
Id. at 35. In the conrse of the hearing on March fifth, the 
following occurred (Id. at 139-141): 

Mr. Flournoy. There is one feature that I think I 
should call attention to in connection with this expatriaT 
tion provision. The provision of section 2 of the act of 
March 2, 1907, applies not only to residents in their 
native lands but to residents in a third country. If 
he lives 2 years in the native land or 5 years in som^ 
other foreign state, he is presumed to have lost hi^ 
citizenship. 

Mr. Rees. I was going to ask you about that. I 
thought perhaps—I did not want to break in there 
before, but I might as well do it now as at any otheif 
time. You have covered here the question of a foreigner 
who goes back to his native country and becomes a 
citizen within 2 years. 

Mr. Flournoy. Yes. 

Mr. Rees. You have covered the same individual who 
goes back to his own country and lives there for a 
period of 3 years? 

Mr. Flournoy. Yes. 

Mr. Rees. Don’t you cover the question of a man whq 
has come over here and has gone back to any country 
and remained for awhile? 

Mr. Flournoy. That was considered by the committed 
of advisers when the code was prepared, and it was 
thought that that might be a little severe to have 
expatriation resulting from residence in a third coun¬ 
try. Since then, I may say, within the past year, one 
of our officials, a former consul now stationed in th$ 
State Department, sent me a memorandum saying thaj; 
he thought we ought to have put into this code some 
provision to cover those cases. 

Mr. Rees. The law is wide open now? 

Mr. Flournoy. Yes. 

Mr. Rees. And says that he is presumed to have lost 
his citizenship. 

Mr. Flournoy. Yes. 

Mr. Rees. In other words, you have done away with 
the presumption only in cases where a man goes bacl£ 
to his own country? 

Mr. Flournoy. Under this expatriation provision, 
you mean? 
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Mr. Rees. Yes. 

Mr. Flournoy. It is a serious question, and I think 
the committee and the subcommittee ought to consider 
whether it would be desirable to put in a provision to 
cover each person who goes to a third country. The 
principal cases we have, I may say, are these Zionists. 
They are principally Russian and German Jews who 
were naturalized in this country and later went to 
Palestine. We have other cases, but I mean there are 
more of that particular body than in any other category. 
We have other cases, for instance some German in this 
country who has gone maybe to South Africa or to one 
place and another, and perhaps it would be desirable to 
have in the code a provision for termination of national¬ 
ity in those cases. I think the thing is worthy of 
consideration. Maybe some of the representatives of 
the other departments here would want to express 
views on this. 

Mr. Rees. Could there be a serious objection on your 
part, or on the part of your department, to a section 
that would provide, we will say, that the naturalized 
citizen, having remained away from the United States 
in foreign countries for a period of 5 years, would lose 
his citizenship, subject, however, to safeguards similar 
to those that are provided in the sections we have just 
discussed! 

Mr. Flournoy. I do not think our Department would 
be opposed to that at all. I think rather that the De¬ 
partment might favor it. Whether you make it 5 
years—it is 5 years at the present time—it is 5 years’ 
residence in one country. 

Mr. Rees. Yes, sir. 

Mr. Flournoy. If a person travels around the world 
and is a restless individual and travels and lives a few 
years in one country or in another, he is subject to the 
presumption under the present law. It only applies to 
a case where a person resides 5 years in some State 
other than the State from which he came. So it might 
possibly be too severe to use that 5 years’ absence. 

Mr. Rees. We will change it and use 7 years or 10 
years. 

Mr. Flournoy. The cases which cause trouble are 
the cases where a person settles down in some country. 
We might say a residence of 7 years would result in a 
loss of citizenship unless he came under one of these 
exceptions. Personally, I think it would be reason- 
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able. I do not know why a person who obtained 
naturalization upon a statement under oath that he 
intends to reside. permanently in the United States 
should retain his citizenship if he goes and lives iot 
some long period even in a third country. Of coursq, 
the cases that give us most trouble are those cases of 
persons who go back to their native land. There is no 
question about that. 

Mr. Rees. Yes. 

Mr. Flournoy. More than nine-tenths of the cases w^ 
have are of that kind, and they are the ones which will 
come about because of the claims of the other country 
about that person, and he is much more apt to become 
merged in the population of the country than in the 
population of some third country. Those are the case^ 
we are most seriously concerned with. So far as I 
know, our Department would not object at all to the pro¬ 
vision and I think rather we would favor it. It seemb 
reasonable, and I think Congress should adopt some 
sort of provision to cover a case of a .person who lives in 
a third country. 

Mr. Rees. It seems to me you can cover it, at least 
to the extent of a person who goes and lives in a third 
country. It may be in doubt as to whether you should 
limit that to 3 years, but I think you could limit it to f> 
years and you would be limiting it enough. I think you 
could go still further and limit the time during which 
he would be gone from the United States. It may be £ 
long time, even 10 years, and with a reasonable safe¬ 
guard it seems to me there should not be anything un¬ 
reasonable or wrong with a provision of that kind. 

Mr. Flournoy. It would not be necessary to have an 
additional provision in the code. It would simply mean 
an amendment to this section 402 (b). 

Mr. Rees. All right. 

Mr., Flournoy. I would like to discuss it, as it is 
rather a question of importance, as you know—I w^oul4 
like to discuss this situation maybe with some of the 
officials of the Department before our next meeting an4 
let you know definitely how they feel about it. I djo 
not think they would be opposed to such a provision. 

Prior to the foregoing, the following had occurred at the 
hearing on March 5 (Id. at 134,135): 

Mr. Flournoy. This, [§ 404(b)], Mr. Chairman, jl 
should say is the most important proposed change i|n 
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the whole code, and may be the subject of some con¬ 
troversy. We in the State Department, and so far as 
I know those in the other Departments, think that it is 
a reasonable and most desirable provision. We have 
every day in the State Department cases of persons 
applying to us for passports or protection, or asking 
us to support claims, who have been naturalized in the 
United States and then have gone back and settled down 
in their native countries and resided there for years. 
We think there should be some point at which such per¬ 
son should lose not only his right to protection but 
his citizenship itself. We consider it very undesirable 
that we should have persons who are not entitled to the 
protection of our Government and yet remain as citi¬ 
zens of the United States. It makes it difficult for us to 
extend the effect of protection to those who are really 
citizens and have maintained connections with the 
United States, to have these people retaining their 
citizenship. 

You will find over on page 72 a number of actual ex¬ 
amples. I do not want to take up your time to read 
all of these, but if you do not mind I would like to read 
two or three of them. These are actual cases that have 
been presented to the Department, these people apply¬ 
ing for passports or appealing for protection. 

At its meeting on May 13,1940, subsection (c) was added 
by the committee in the form in which it was finally enacted. 
(The committee also renumbered the section as 404.) Id. 
at 297, 317. 

On May 2, 1940, Congressman Rees, addressing the full 
committee, stated: 

“May I say for the record and for the benefit of the new 
members, going a little bit back, that we have had much diffi¬ 
culty in determining the rights of people who leave this 
country and have dual nationality and hold citizenship in 
two countries. . . .” Id. at 241. 

The report on the bill of the Senate Committee on Immi¬ 
gration contains the following: 

Citizenship would be lost by a naturalized citizen who 
resided for 2 years in the foreign state of which he was 
a national or where he was born, if he acquires through 
such residence the foreign nationality. If he did not 
acquire such nationality, residence for 3 years would 
expatriate him. If the residence should be in a foreign 
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country other than that in which he was formerly a 
national or in which he was horn, the period of resi¬ 
dence for expatriation would be extended to 5 years.! 

These provisions for loss of nationality by residence 
abroad would greatly lessen the task of the United States 
in protecting through the Department of State nominal 
citizens of this country who are abroad but whose real 
interests, as shown by the conditions of their foreign 
stay, are not in this country. An example of this na¬ 
ture is that of a man 76 years of age, 66 years of whose 
life had been spent in a central European country. He 
had remained in the United States but 4 years after hjis 
naturalization, and had thereafter resided abroad for 
about 35 years. 

The State Department has also experienced consid¬ 
erable trouble through persons possessing dual nation¬ 
ality—that of the United States and of a foreign coup- 
try—who continued to reside in the foreign country for 
many years while insisting upon protection by the Gov¬ 
ernment of the United States. Such persons may hate 
children born abroad who acquire citizenship at birth 
and also claim the protection of this Government. 

The code would give such dual nationals abroad 2 
years from the effective date of the code to return to 
this country and take up permanent residence in ordfer 
to demonstrate that they have elected to retain Ameri¬ 
can citizenship. Failure to do so would result in the lotes 
of American citizenship. 

Sen. Rep. No. 2150, 76th Cong., 3d Sess. 4 (1940). 


The member in charge of the bill in the House, Congress¬ 
man Rees, reporting the bill to the House, stated: 

Sections 404-406 contain very important provisions 
under which persons who have been naturalized in 
this country will lose their American nationality As 
a result of protracted residence in foreign countries. 
In the case of one residing in his native land, 
nationality is lost after a residence of 2 years, if 
as a result of such residence he acquires the na¬ 
tionality of the foreign state in which he resides. If 
he does not acquire such nationality, American na¬ 
tionality is lost as a result of 3 years’ residence in tljie 
native land. Residence of 5 years in any other foreign 
state has the same result. Certain exceptions are pro¬ 
vided in sections 405 and 406. The principal excep¬ 
tions relate to persons residing abroad to represent 
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the Government of the United States, or American in¬ 
terests of certain specified classes. 

The provisions just mentioned are deemed to be dis¬ 
tinctly preferable to the provisions in section 2 of the 
act of March 2, 1907, under which a mere presumption 
of loss of citizenship arises, in the case of a naturalized 
citizen who has resided for 2 years in any other foreign 
state. The courts have held that this presumption 
means merely a loss of the right to the protection of 
this Government, and not a loss of American nation¬ 
ality itself. Therefore, under the existing law, a natu¬ 
ralized citizen, notwithstanding the fact that he has 
been granted naturalization upon the understanding 
that he intended to reside permanently in the United 
States, may reside for any number of years in a for¬ 
eign state, even though it be his native land, without 
• losing his American nationality. Such a person is not 
likely to have any real attachment to the principles of 
the Constitution of the United States. However, he 
has a right, whenever he pleases, to return to the 
United States as a citizen thereof. Furthermore, he 
may marry a citizen of the foreign country in which he 
resides and transmit citizenship to children born 
therein. 

86 Cong. Kec. 11948,11949 (1940). 
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BRIEF FOR THE AMERICAN JEWISH 
COMMITTEE, AMICUS CURIAE 


Interest of the American Jewish Committee 

i 

i 

The motion of the American Jewish Committee tb 
intervene herein as amicus curiae was granted by this 
Court on March 10, 1949. 

The American Jewish Committee has among its fun¬ 
damental objectives the preservation of rights guaranteed 
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to our citizens by the Constitution. Accordingly, it has 
a deep concern for immigration and naturalization prob¬ 
lems, since the right of citizenship takes preeminence 
among others. 

The statute concerned in this case presents a threat 
to the status of naturalized citizens. It disturbs estab¬ 
lished rights and arbitrarily discriminates between native 
bom and naturalized citizens in such a manner as to 
create for naturalized citizens a second-class citizenship. 
Such legislation is abhorrent to the concept of equal treat¬ 
ment for all citizens. 

Citizenship is a precious right, one “no less precious 
than life or liberty, indeed one which today comprehends 
those rights and almost all others.” 1 The Supreme Court 
has asserted that the right of citizenship is “priceless”, 2 
“the highest hope of civilized men”, 3 and “all that makes 
life worth living.” 4 Deprivation of American citizenship 
should be regarded as an extraordinarily severe penalty, 
the consequences of which are more serious even than 
those flowing from criminal convictions. If this is so, then 
a naturalized citizen should not be deprived of his citizen¬ 
ship unless it is conclusively shown he wishes to abandon 
it 


Question Presented 

The question as to whether Section 404 (c) of the 
Nationality Act of 1940 is unconstitutional on the 
ground that the Constitution prohibits different treatment 
for naturalized and native-born citizens in any respect 


1 Justice Rutledge concurring in Klapprott v. United States, 93 Sup. Ct 
279, 289. 

2 Sckneiderman v. United States, 320 U. S. 118, 122. 

4 Ng Fung Ho v. White, 259 U. S. 276. 284. 
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other than that specified in the Constitution has been 
covered in an amicus curiae brief by the American Civil 
Liberties Union. Therefore, the American Jewish Com¬ 
mittee is confining itself on this appeal to the following 
questions: 

j 

1. Whether Section 404 (c) of the Nationality Act of 
1940 is unconstitutional in creating in effect a 
“conclusive presumption” that if a naturalized 
citizen remains abroad, voluntarily or involuntar¬ 
ily, for five years he intended to abandon his 
American citizenship. 

i 

2. Whether if Section 404 (c) of the Nationality pA.ct 
be construed to pertain only to continued volun¬ 
tary residence abroad, the case should not be re¬ 
manded for trial to determine whether appellant’s 
residence abroad for five years was voluntary.; 


Constitutional and Statutory Provisions Involved 

The provision of the Constitution involved here isj: 

i 

| 

Amendment V j 

“No person shall be # * * deprived of life, liberty, 
or property, without due process of law.” 

i 

Section 404 (c) of the Nationality Act of 1940 (54 StUt. 
1170, 8 U. S. C. 804) provides: 

i 

“A person who has become a national by natural¬ 
ization shall lose his nationality by: 

• • * 

(c) Eesiding continuously for five years in a,ny 
other foreign state, except as provided in section 
406 hereof.” 


i 
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Summary of Argument 

The Government apparently concedes that Congress 
cannot deprive a person of his citizenship except for a 
voluntary act but contends that appellant’s residence 
abroad was voluntary, although there is nothing in the 
record which indicates this. 

The legislative history of Section 404 (c) of the 
Nationality Act of 1940 shows that it was the intent of 
Congress to deprive a naturalized citizen of his citizen¬ 
ship for continuous residence abroad for five years 
whether that residence was voluntary or involuntary, and 
as such is unconstitutional. 

Congress cannot deprive a naturalized citizen of his 
citizenship by attaching to it a condition subsequent. 

Section 404 (c) is a denial of due process of law ,as 
guaranteed by the Fifth Amendment in that it creates 
what is tantamount to a conclusive presumption that any 
residence abroad for five years in a country not of his 
origin by a naturalized citizen, except for statutory ex¬ 
emptions, is voluntary. 

Should Section 404 (c) be construed, however, so as 
to apply only to voluntary acts, then appellant’s status 
as a citizen cannot be adjudicated in the absence of a 
trial. Where precious citizenship rights are at stake, 
there should be a close scrutiny of facts which would 
show whether appellant’s continued residence abroad was 
voluntary or involuntary. 
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POINT I 

Section 404 (c) of the Nationality Act of 1940 is 
unconstitutional since it deprives naturalized citizens 
of citizenship because of five years continued resi¬ 
dence abroad, whether that residence is voluntary or 
involuntary. 

The Government apparently concedes that, although 
Congress has the power to define acts of expatriation, 
such actions of the citizen must be voluntary (Br. 15). 
The Supreme Court, in upholding an act of expatriation, 
pointed out, in Mackenzie v. Hare, 239 U. S. 229, 311, 312, 
that “a change of citizenship cannot be arbitrarily ijm- 
posed, that is, imposed without the concurrence of the 
citizen.” See also Perkins v. Elg, 307 U. S. 325. In tihe 
Mackenzie case, the defined act of expatriation was mar¬ 
riage by a female citizen to an alien. Marriage is pre¬ 
sumed to be voluntary. 

If the act of expatriation must be a voluntary one, 
then the appellant can be deprived of his citizenship oijly 
if it can be shown by the Government that his continued 
residence abroad was voluntary. The Government states 
that Lapides’ residence abroad was a voluntary act. 
(Br. 15). But to come within the prohibition of Section 
404 (c) a naturalized citizen must not only leave t^ie 
United States voluntarily; he must in addition remain 
abroad voluntarily for five years. There is nothing in the 
record which shows that Lapides ’ continued residence 
abroad was voluntary. Nor can the Government hope jt>y 
passing lightly over this crucial point to have it assumed 
that Lapides remained abroad voluntarily for five yeajrs 
merely because he departed from the United States volun¬ 
tarily. 

It is our contention that, as the legislative history 
shows, Section 404 (c) was intended to deprive a nattir- 
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alized citizen of his citizenship because of residence abroad 
for five years, whether his continued residence was volun¬ 
tary or involuntary, and is, therefore, unconstitutional. 

We will suggest but not explore at this time a further 
ground for declaring Section 404 (c) unconstitutional, 
which was suggested by Justice Murphy, who said, in 
Baumgartner v. United States, 322 U. S. 665, 679, that 
“American citizenship is not a right granted on a con¬ 
dition subsequent.’’ It should be noted that the arbitrary 
limitation on residence abroad embodied in Section 404 (c) 
was enacted not only long after Lapides had acquired his 
citizenship, but also after he had departed from the 
United States for a foreign country. 

To appreciate the intent of Congress, it should be 
recalled that the Nationality Act of 1940 amended the 
Citizenship Act of 1907 (34 Stat. 1228) which had pro¬ 
vided that absence by a naturalized citizen for five years 
in a country not of his origin gave rise to a rebuttable 
presumption that the residence for that period of time 
was voluntary. The presumption never became final, no 
matter how lengthy or for whatever cause the naturalized 
citizen resided abroad, and at worst, as was recommended 
by Attorney General Wickersham, resulted merely in a 
loss of diplomatic protection, and not in a loss of citizen¬ 
ship. 28 Op. Att’y Gen. 504. See also United States v. 
Gay, 264 U. S. 353; Nurge v. Miller, 286 Fed. 982; 
Camardo v. Tillinghast, 29 F. (2d) 527. 

The problem of naturalized citizens residing abroad 
was studied by a Cabinet Committee of Advisers which 
was established to prepare a draft nationality code for 
submission to Congress. This Committee rejected a pro¬ 
posal that a stricter rule than that of the 1907 Act be 
applied to naturalized citizens residing in countries not 
of their origin. Hearings before Committee on Immigra¬ 
tion and Naturalization on H. R. 6127 superseded by H. R. 
9980, 7 6th Cong., Is# Sess. 495 (1940). As to naturalized 
citizens residing in countries of origin, however, the Com- 
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mittee of Advisers recommended that “* * * the termina¬ 
tion of American nationality should be automatic, result¬ 
ing directly from the fact of the foreign residence” inas¬ 
much as * • proceedings in the courts would be cum¬ 
bersome, long-drawn out, and expensive to the govern¬ 
ment # * Id. at 493. 

When the draft code was discussed in Hearings before 
the House Committee on Immigration and Naturalization, 
Representative Rees inquired why no provision had been 
made for the former group. Mr. Richard Flournoy, the 
legal representative of the State Department, said that 
removal of the presumption and automatic deprivation j of 
citizenship had been considered, but thought by the Com¬ 
mittee of Advisers to be “a little severe.” He added, 
however, that he had received a memorandum from a 
former consul who proposed that automatic expatriation 
should follow from prolonged residence abroad by natur¬ 
alized citizens in any country. Id. at 139-141. He sug¬ 
gested that the same provision of automatic termination 
apply to both groups. Section 404 (c) was enacted by Con¬ 
gress seemingly in accordance with Mr. Flournoy’s sug¬ 
gestion. 

Only one involuntary act of residence abroad was ejx- 
pressly exempted. Section 406, 54 Stat. 1170 (1940), las 
amended, 8 U. S. C. §806 (1946), provides that Subsec¬ 
tions (b) and (c) of Section 404 “shall have no application 
to a person • • * 

(c) who is residing abroad on account of ill 
health.” i 

The inclusion of this single instance of involuntary resi¬ 
dence as an exception to the sweeping language of Sec¬ 
tion 404 (c) indicates the intention of Congress to include 
within the terms of Section 404 (c) all other situations 
where the citizen is unable, for reasons beyond his con¬ 
trol, to return to the United States by the statutory date. 


i 

I 

I 
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The emphasis of the Committee of Advisers on the 
cumbersome, long-drawn out, and expensive proceedings 
compels the conclusion that the major factor in imposing 
such arbitrary standards was a desire for administrative 
convenience. 

But, in the case of naturalized citizens residing abroad 
in any country there seems to have been no such pressing 
need. On the contrary, as the Cabinet Committee pointed 
out, this group of naturalized citizens is but a small minor¬ 
ity of those who present a problem to the State Depart¬ 
ment, whereas naturalized citizens who return to their 
country of origin are in the “vast majority”. Hearings , 
at 495. Mr. Richard Flournoy, in testifying before the 
House Committee on Immigration and Naturalization, 
said that naturalized citizens returning to their own coun¬ 
tries composed nine-tenths of the entire group. Id. at 141. 

Unquestionably, it facilitates administrative proceed¬ 
ings to lay down a fiat that if a naturalized citizen remains 
abroad for five years for any cause, he loses his citizen¬ 
ship on the assumption that his absence proves conclu¬ 
sively that he intended to relinquish it. It is the essence 
of due process as guaranteed by the Fifth Amendment, 
however, that no such fiat is permitted unless the rela¬ 
tionship between the act relied on and the permissible 
ground allows but one conclusion. 

In Heiner v. Donnan, 285 U. S. 312, 324, the Court in 
invalidating Sec. 302 of the Revenue Act of 1926, which 
created a conclusive presumption that gifts made within 
two years of death of the donor were made in contempla¬ 
tion of death said: 

“There is no doubt of the power of Congress to 
provide for including in the gross estate of a decedent, 
for purposes of the death tax, the value of gifts made 
in contemplation of death; and likewise no doubt of 
the power of that body to create a rebuttable pre¬ 
sumption that gifts made within a period of two years 
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prior to death are made in contemplation thereof. 
But the presumption here created is not of that kind. 
It is made definitely conclusive—of being overcome 
by proof of the most positive character.” 

And in Schlesinger v. Wisconsin, 270 U. S. 230, 239- 
240, the Court invalidated a Wisconsin tax law creating a 
conclusive presumption that gifts of a material part of a 
resident’s estate made within six years of death were jin 
contemplation of death. The Court discussed the problem 
as follows: 

“The court below declared that a tax on gifts 
inter vivos only could not be so laid as to hit those 
made within six years of the donor’s death and ex¬ 
empt all others—this would be wholly arbitrary. We 
agree with this view and are of opinion that such a 
classification would be in plain conflict with the Four¬ 
teenth Amendment. The legislative action here chal¬ 
lenged is no less arbitrary. Gifts inter vivos within 
six years of death, but in fact made without contem¬ 
plation thereof, are first conclusively presumed fo 
have been so made without regard to actualities, while 
like gifts at other times are not thus treated. There 
is no adequate basis for this distinction • * # 

“The presumption and consequent taxation are de¬ 
fended upon the theory that, exercising judgment and 
discretion, the legislature found them necessary in 
order to prevent evasion of inheritance taxes. That 
is to say, 4 A’ may be required to submit to an exact- 
ment forbidden by the Constitution if this seems ne¬ 
cessary in order to enable the State readily to collect 
lawful charges against *B\ Bights guaranteed by the 
federal Constitution are not to be so lightly treated: 
they are superior to this supposed necessity. The 
State is forbidden to deny due process of law or tlfe 


i 

i 

i 

i 

i 
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equal protection of the laws for any purpose what¬ 
soever/’ 

See also Bailey v. Alabama, 219 U. S. 219, 244- 
245. 

Here, the relationship between the act relied on and 
the permissible ground is not even close. The Cabinet 
Committee pointed out that while naturalized citizens 
living in their countries of origin tended to lose their 
Americanism, their “identification with the native popu¬ 
lation is much more likely to occur than in the cases of 
naturalized citizens who reside in foreign countries other 
than those from which they came.” Hearings, at 493. 

As a matter of fact, a recent study has shown that 
citizenship has been unwillingly forfeited by many per¬ 
sons who have involuntarily found themselves in situa¬ 
tions where return to the United States was impossible 
due to delays in securing appropriate papers, strikes, in¬ 
sufficient funds for passage and the like. 5 

Mackenzie v. Hare, supra (239 U. S. 299) is the only 
case in which the Supreme Court upheld a conclusive pre¬ 
sumption of expatriation. In that case, the act was vol¬ 
untary—marriage by a female national to an alien. Con¬ 
tinued residence, however, can be either voluntary or in¬ 
voluntary. Section 404 (c) can be defended only if it is 
an unavoidable conclusion from a naturalized citizen’s 
absence abroad in a third country that he intended to 
relinquish his citizenship. No such conclusion can reason¬ 
ably be made, and Section 404 (c) is, therefore, uncon¬ 
stitutional. 

It may be thought that a constitutional issue can be 
avoided by construing Section 404 (c) to apply only to 
voluntary continued residence abroad for the five year 
period. Section 401 (c) of the Nationality Act of 1940 was 

5 “Involuntary Loss of American Citizenship”, published by Special 
Committee of the National Council on Naturalization and Citizenship, March. 
1947. 
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construed in Dos Reis v. Nicolls, 161 F. (2d) 860, to 
apply only to citizens who “voluntarily” entered into the 
armed forces of a foreign state. 

But there the court had justification for reading 
“voluntary” into Section 401 (c), since the legislative 
history of that Section indicates clearly that the intent of 
the Cabinet Committee of Advisers and, inferentially, of 
Congress, was to so limit it. The actual phrasing Of 
Section 401 (c) provides for “entering, or serving in, the 
armed forces of a foreign state unless expressly author¬ 
ized by the laws of the United States.” The comment of 
the Cabinet Committee was that “This provision is based 
upon the theory that an American national who, after 
reaching the age of majority • * • voluntarily enters, Or 
continues to serve in, the army of a foreign state • • 
should be deemed to have transferred his allegiance to it.” 
See the extensive discussion of this legislative intent id 
Dos Reis v. Nicolls, supra (161 F. (2d) 860, 863). j 

As has been discussed supra, the legislative history of 
Section 404 (c) points to the opposite conclusion. Whereas 
in Section 401 (c) an effort was made to insure the use of 
the term “voluntary”, the theory behind Section 404 (c)|, 
as is indicated by discussion in the hearings on the bill, 
was to remove the opportunity to rebut the presumption 
that the citizen was abandoning his citizenship and to 
substitute instead the “fact of the foreign residence” as 
the sole criterion for determining that fact, with auto¬ 
matic termination of citizenship instead of mere loss of 
diplomatic protection. 


I 


i 

i 

i 


i 
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POINT II 

Should Section 404 (c) of the Nationality Act of 
1940 be construed so as to apply only to voluntary acts 
of residence abroad, then a trial should be had to 
ascertain whether appellant’s residence abroad was 
voluntary or involuntary. 

Should this Court construe Section 404 (c) to apply 
only to voluntary acts of residence abroad, then the record 
does not furnish data necessary for an adjudication of 
Lapides ’ status as a citizen. As has been pointed out 
earlier, there is nothing in the record which indicates 
whether Lapides’ protracted residence abroad was volun¬ 
tary or not. Since the District Court dismissed his com¬ 
plaint, Lapides was unable to show that his failure to 
return to the United States from abroad was an involun¬ 
tary act, and due to conditions beyond his control. His 
failure to allege that his act was involuntary is under¬ 
standable in the light of his constitutional attack on other 
aspects of the Act. Conversely, because there was no trial, 
the Government presented no facts which would indicate 
that Lapides’ residence abroad was voluntary. Instead, 
the Government, without any evidence having been pre¬ 
sented, makes that flat statement. 

The importance of ascertaining the facts is particu¬ 
larly pressing in an action to deprive a person of his 
dearly prized citizenship. Every possible procedural pro¬ 
tection should be afforded him. As has been said by Jus¬ 
tice Rutledge in his concurring opinion in Klapprott v. 
United States, supra (93 Sup. Ct. 279, 289): 

“To lay upon the citizen the punishment of exile 
for committing murder, or even treason, is a penalty 
thus far unknown to our law and at most but doubt¬ 
fully within Congress’ power. U. S. Const. Amend. 

vm. 


I 

I 

I 
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Yet by the device or label of a civil suit, carried for¬ 
ward with none of the safeguards of criminal proce¬ 
dure provided by the Bill of Rights, this most com¬ 
prehensive and basic right of all, so it has been 
held, can be taken away and in its wake may folldw 
the most cruel penalty of banishment.” 

i 

The order dismissing the complaint should be reversed 
so that a trial can be had. 

Conclusion 

The final order of the lower Court appealed from 
should be set aside and judgment entered that the appel¬ 
lant is a citizen of the United States. In the alternative, 
the order dismissing the complaint should be reversed arid 
the case remanded for trial. 

Respectfully submitted, 

Marcus Cohn, 

Attorney for Americm Jewish Committee, 
Amicus Curiae. 

I 

| 

George J. Mintzer, 

Helen Hoffman, 

of the New York Bar, 

Of Counsel. 
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IN THE | 

United States Court of Appeals | 

FOR THE DISTRICT OF COLUMBIA 
No. 9984 

I 

i 

m i m - 

Louis Bernard Lapides, 

Appellant, 
v . 

Tom C. Clark, Attorney General, and Watson B. Miller, 
Commissioner of the Immigration and Naturalization 
Service, 

Appellees. 


on appeal from the judgment of the district court Of 

THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 

I 

I 

* I ^ 

I 

l 

BRIEF FOR THE AMERICAN CIVIL LIBERTIES 
UNION, AMICUS CURIAE 

| 

Interest of the American Civil Liberties Union i 

The motion of the American Civil Liberties Union I to 
intervene herein as amicus curiae was granted by this 
Court on March 3, 1949. 

The American Civil Liberties Union is a non-profit, 
non-partisan organization of nation-wide membership; jits 
primary objective is the maintenance and implementation 
of democratic principles and, in particular, the principle 


i 
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of individual liberty. Differentiation between native and 
naturalized citizens works a diminution of individual 
liberty, for such a distinction means that an individual's 
status is forever affected and he is forever prejudiced 
by his place of birth. If the Constitution is construed 
to permit such a differentiation, the individual is deprived, 
solely because of his place of origin, of the opportunity 
ever to achieve full acceptance into the body of American 
citizenry. 

The statute involved in the instant case is significant 
from the standpoint of American Civil Liberties Union 
because it is the first instance of a substantial legislative 
discrimination against citizens solely because they are 
citizens by naturalization. For this statute does not deal 
with residence abroad in relation to the bona tides of a 
naturalization, a problem which by definition necessitates 
distinctive treatment of the naturalized and which is cov¬ 
ered by other sections of the Nationality Act. 1 Rather, 
under this section's provisions, all naturalized citizens, 
regardless of bona tides or their years of residence in this 
country or any other individual considerations, must for¬ 
feit either their liberty to sojourn abroad for more than 
five years or suffer an automatic loss of their citizenship, 
whereas all native-born citizens are free to live their entire 
lives abroad while retaining citizenship. Such a general¬ 
ized distinction between citizens on the basis of place of 
birth is a contradiction of the principle that loyalty is 
an individual matter—“Loyalty is a matter of the heart 
and mind” {Ex parte Endo, 323 U. S. 283, 302). 

1. Sec Section 338(c) of the Nationality Act of 1940 (8 U. S. C. 738). re¬ 
lating to a return to the country of origin within 5 years after naturalization, 
and Section 338(a), relating to fraud in procuring naturalization. 
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Question Presented 

Because of its transcendent importance from the 
American Civil Liberties Unions standpoint, we shall 
only consider the question: 

Whether Section 404 (c) of the Nationality Act of 1940 
is unconstitutional on the ground that the Constitution 
prohibits differentiation between naturalized and native- 
born citizens in any respect other than that specified in the 
Constitution. 

Constitutional and Statutory Provisions Involved 

The provisions of the Constitution here involved are: 

! 

Article I, Section 2, Clause 2. 

“No person shall be a Representative who shall 
not have * # • been seven Years a Citizen of 
the United States * * •” 

I 

Article I, Section 3, Clause 3. 

“No person shall be a Senator who shall not h^ve 
* • * been nine years a Citizen of the United 
States • • # ” 

I 

Article I, Section 8, Clause 4. 

“The Congress shall have Power * * * To 

establish a uniform Rule of Naturalization. * • *” 

| 

Article II, Section 1, Clause 5. 

“No Person except a natural born Citizen # f * 
shall be eligible to the Office of President; * * *” 2 

Article XIV, Section 1. 

“All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the Sljate 
wherein they reside. No State shall make or en¬ 
force any law which shall abridge the privileges or 
immunities of citizens of the United States: • • 


i 
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Section 404 (c) of the Nationality Act of 1940 (54 Stat. 
1170, 8 U.S.C. 804) provides: 

“A person who has become a national by naturali¬ 
zation shall lose his nationality by: 


(c) Residing continuously for five years in any 
other foreign state, except as provided in section 
406 hereof. ’ ’ 2 


Summary of Argument 

According to the repeated assertions of the United 
States Supreme Court, the Constitution insures that no 
differentiation shall exist between native bom and natu¬ 
ralized citizens except for that specified in the Constitu¬ 
tion as to eligibility for Presidency. The Supreme Court’s 
construction is supported by a reading of the Constitution 
in the light of the legal concepts and principles pre¬ 
vailing at the time of its adoption, as well as by the 
history of its drafting and phraseology. Accordingly, 
section 404(c) of the Nationality Act of 1940 is unconsti¬ 
tutional in that it establishes a restriction and condition 
applicable only to naturalized citizens and inapplicable to 
the native-born. 

2. These exceptions are not set forth because they are not material to the 
question presented, nor does appellant claim to fall within them. 





ARGUMENT 

! 

The Constitution commands the equality of all 
citizens, except only as it explicitly provides otherwise. 
Neither its interpretation by the Supreme Court, nor 
its historical background, nor any other reason or 
authority allows a further differentiation between 
naturalized and native-born citizens. 


1. Supreme Court Opinions. 

I 

From the time of Chief Justice Marshall down to recent 
terms of the Supreme Court, the Court has repeatedly 
asserted that the Constitution guarantees that naturalised 
citizens shall be in no way differentiated from native-born 
except in the respects specified in the Constitution itself. 
This doctrine was summed up in Luria v. United States, 
231 U. S. 9, 22, in the following words: “Under dur 
Constitution, a naturalized citizen stands on an equal foot¬ 
ing with the native citizen in all respects, save that | of 
eligibility to the Presidency.” For the original Suprepe 
Court statement of this doctrine, see Chief Justice 
Marshall’s opinion in Osborn v. United States Bank, 9 
Wheat. (22 U. S.) 738, 827; and to the same effect, United 
States v. Wong Kim Ark, 169 U. S. 649, 702-3; United 
States v. Schwimmer, 279 IT. S. 644, 649; Baumgartner v. 
United States, 322 U. S. 665, 673. 3 


3. A few of the Supreme Court’s statements in the above-cited cases men¬ 
tion the equality of naturalized with native-born citizens with respect to tneir 
Constitutional rights. It is clear, however, from the Marshall opinion in the 
Osborn case, which is the major root of the later opinions, that the principle 
that naturalized citizens cannot be differentiated from native-born with respect 
to the abridgement of constitutional rights is merely an aspect of, and is based 
upon the concept that they may not be differentiated in any respect. But even 
if it were thought that a differentiation between naturalized and native-born 
were barred only with respect to constitutional rights, section 404 is invalid. 
For it cannot be doubted that the rights affected by section 404: the right to 
travel and sojourn at will, and the right to retain citizenship with its prerequi¬ 
sites such as that to enter the country, are part of the liberty protected by the 
Fifth Amendment. And it is equally clear that a naturalized citizen’s exertise 


of these rights is abridged by section 404; for although the section is not clothed 
in terms of a prohibition, it in fact prohibits the naturalized citizen from exer¬ 
cizing his right to travel and sojourn abroad on pain of loss of citizenship, and 
* . J -ise this 
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The Court has never countenanced a departure from 
the principle of the equality of naturalized and native- 
born. While it has upheld an expatriation statute, 2 * 4 that 
statute applied equally and without distinction to all citi¬ 
zens. And in upholding denaturalization statutes, the 
Court has been at pains to point out, as in the Luria case, 
cited supra, that it was not countenancing a distinction 
between validly naturalized and native-born citizens, and 
that the denaturalizations were valid only because they 
were based on the premise that the person had never law¬ 
fully become a citizen. Section 404(c), in contrast, is an 
obvious and blatant contradiction of the principle of the 
“equal footing” of all citizens, since it imposes conditions 
solely upon those who become citizens by naturalization. 


2. Background of the Constitutional Provisions. 

The history of the constitutional provisions, which is 
indubitably of great importance in their construction, 
demonstrates that the framers must have intended an 
“equal footing’’ for all citizens, and that the grant to 
Congress to establish a uniform rule of naturalization was 
intended to be read as a grant to establish a procedure by 
which aliens would attain a status that was in all respects 
identical with that of the native-born. For the concept of 
equality was firmly established in the law of England prior 
to and at the time of the framing of the Constitution, as 
well as in the law adopted by the several States prior to 
the Constitution; and it is clear, as we shall show, that 
the framers intended to adopt the prevailing meaning of 
naturalization, and did not intend to authorize a deroga¬ 
tion from the prevailing doctrine of equality. 


4. Mackenzie v. Hare, 239 U. S. 299. 
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a. English Law. 

In English law the principle had been unequivocally 
pronounced by Lord Coke as early as 1628 that “if he 
:[the alien] be naturalized by act of parliament • • j • 
he is not accounted in law alienigena, but indigena”, aind 
“indigena” means one “borne within the king’s liegeaxice 
* * * for ligeus is ever taken for a naturall born sub¬ 
ject”. The “alien naturalized to all intent and purposes 
is as a naturall borne subject”. ( Coke on Littleton, fols. 
8a, 129a.) The principle was similarly asserted and 
applied by Chief Baron Hale in 1664, who stated thiat 
naturalization “put them ; [aliens] in the condition as | if 
they had been born in England”; “naturalization pijts 
them in the same condition as if born here” ( Collingwood 
v. Pace, 1 Vent. 413, 420, 429, 86 Eng. Rep. 262, 266-267, 
272 (Ex. Ch. 1664)). The law was later summarized as 
follows: 


“By Lord Coke, by Lord Bacon, by Sir Matthew 
Hale, and by, I believe, every text writer, and in 
all the editions of Blackstone by the various learned 
editors, it is a proposition universally adopted, th!at 
a person naturalized becomes to all intents aid 
purposes a British subject. * • • by the 
naturalization the party be, and should be taken 
and deemed to be, a British subject. • * • Jt 

gives all that belongs to the character of a British 
subject.” Regina v. Manning, 2 Car. & K. 891, 
175 Eng. Rep. 372, 378 (Ex. Ch. 1849). 

The only exception to complete equality countenanced 
in English law was that relating to eligibility for certain 
public offices, which was preserved to a very limited extent 
in the provisions of the Constitution respecting the Presi¬ 
dency and Congressmen. Thus, Blackstone, writing in 
1765, stated: “By this [naturalization] an alien is put in 
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exactly the same state as if he had been born in the 
king’s ligeance; except only that he is incapable * • • 
of being a member of the privy council, or parliament, 
holding offices, grants, etc.”. (Blackstone, Commentaries, 
Book I, ch. 10). 

It is clear that the term naturalization in the Consti¬ 
tution must be interpreted in the light of the well-estab¬ 
lished British law as to naturalization, for as the Supreme 
Court said, in determining the meaning of the Constitu¬ 
tional terms “pardon” and “offenses”: 

“The language of the Constitution cannot be 
interpreted safely except by reference to the com¬ 
mon law and to British Institutions as they were 
when the instrument was framed and adopted.” 
Ex parte Grossman, 267 U. S. 87, 108-109. 3 

Besides this well-recognized doctrine that terms are 
assumed to have been used in accordance with contem¬ 
poraneous legal concepts, there are especial reasons here 
for concluding that the framers could not have intended 
that the naturalization provided by the Constitution would 
create a lesser status than that which existed under British 
law. The principle of freedom to change the allegiance 
acquired at birth, with the corollary principle of the equal 
importance of adopted and native-born allegiance, was 
essential to the assertion by the founders of our Govern- 

5. And see United States v. Wong Kim Ark, 169 U. S. 649, 653-654, where, 
after discussing the words relating to naturalization and citizenship, the Court 
said: 

“The Constitution * * * must be interpreted in the light of the 
common law * * *” 

As to the underlying theory of this doctrine, see Ex parte Bain, 121 U. S. 1, 
12: 

“It is never to be forgotten that, in the construction of the language 
of the Constitution here relied on, as indeed in all other instances where 
construction becomes necessary, we are to place ourselves as nearly as 
possible in the condition of the men who framed that instrument.” 
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ment of their very right to establish it. 6 Furthermore, a 
rejection of this English concept of equality would have 
been entirely inconsistent with the Americans’ much- 
vaunted intention to strengthen rather than weaken the 
principles of equality they inherited from England. jAnd 
in providing that only for the office of President should 
a naturalized citizen be ineligible, the Constitution 
restricted the one field of exception to equality coun¬ 
tenanced in English law (discussed supra, pp. 7-8); "thus 
it is not to be supposed that on the major concept of 
equality the framers intended a regression. 

But the equality of naturalized and native-born was 
not merely of theoretical importance at the time ofi the 
establishment of the United States. Naturalization was 


considered vital to the success of the new country as a 
means of encouraging immigration, and an unequal status 
for those naturalized was deemed to discourage immigra¬ 
tion. 7 Thus, it is to be assumed that the term “naturaliza¬ 
tion” in the Constitution was intended according toi its 
then prevailing sense of an assurance of equality with 
the native-born, for the additional reason that this inter¬ 
pretation satisfies the recognized needs of society at the 
time of the Constitution’s adoption. 8 


6. See Tsiang, The Question of Expatriation in America Prior to 1 1907 
(1942), hereinafter cited as Tsiang, at pp. 18-24. 

7. See the Declaration of Independence, where the Americans expressed 
their concern with naturalization in relation to the upbuilding of the country, 
stating, in their grievances against the King, that “he has endeavored to prevent 
the population of these States; for that purpose obstructing the Laws for the 
Naturalization of Foreigners; refusing to pass others to encourage their migra¬ 
tions hither * * 

See statement by James Madison with respect to the effect on immigration of 
unequal rights for the naturalized, in Farrand, Records of the Federal 
Convention (1937 edition), herein cited as Farrand, vol. II, p. 236; land 
Jefferson’s First Message to Congress, quoted infra, with respect to the 
importance of naturalization to the country’s prosperity. 

8. Thus in Prigg v. Pennsylvania, 16 Pet. 539, 610, Justice Story stjated 
with respect to construction of the Constitution: “And, perhaps, the safest rule 
of interpretation after all will be found to be to look to the nature and objects 
of the particular powers, duties, and rights, with all the lights and aidk of 
contemporaneous history * * Compare Lawson v. Suwanee Fruit and 
Steamship Co., No. 56, Oct. Term, 1948, decided by the Supreme Court Febj. 14, 
1949, in which the Supreme Court relied in part on the evils with which stjatu- 
tory draftsmen had been confronted, in arriving at an interpretation of terms 
contrary even to the definition thereof provided by the statute. 


i 

i 

! 
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b. Law of the States. 

Between the time of the Declaration of Independence, 
when the several States had declared the severance of 
their allegiance with Britain and their own sovereignty, 
and the time of the adoption of the Constitution, the 
States had adopted as their own in their grants of 
naturalization the English principle of the absolute equal¬ 
ity of the naturalized and native-born; they emphatically 
asserted that a man’s method of attaining citizenship was 
to be forgotten and that regardless of the method he 
was a full and equal part of the citizenry. Thus, for 
example, Massachusetts declared that its naturalized citi¬ 
zens “shall be deemed, adjudged and taken to be free 
citizens of this Commonwealth, and entitled to all the 
liberties, privileges and immunities of natural bora citi¬ 
zens”, and Pennsylvania stated that its naturalized citizens 
were “to have, hold, and enjoy all and every the rights, 
liberties, privileges, advantages, benefits and immunities 
belonging to his majesty’s liege people and natural sub¬ 
jects born within this province as lawfully, fully and 
freely as if they and every one of them had been or were 
bora natural subjects within this province • * V* 

Thus, consideration of the pre-constitutional law of the 
States gives further corroboration to our contention that 
a “rule of naturalization” was viewed by the constitu¬ 
tional fathers as a rule to create citizens of equal status 
with the native bora, for this concept of naturalization 
not only prevailed in the law of England, but in that of 
the States. 10 

9. See “An act for naturalizing Elijha Bourn and others therein named,” 
Nov. 22, 1788, Private and special statutes of the Commonwealth of Massachu¬ 
setts from the year 1780 to * * * 1805, p. 206; “An act to enable the persons 
therein named to hold lands and to invest therewith the privileges of natural- 
born subjects of the province," Feb. 26, 1773, Stats, at Large of Pennsylvania, 
vol. 8, p. 336; and see statements as to the status of State law by delegates to 
the Constitutional Convention, 2 Farrand, 270-272. 

10. As to the importance of contemporary State law, see Waring v. Clarke, 
5 How. (46 U. S.) 441, 457, in which the Court assumed, in construing the 
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The reason for the grant of power to Congress with 
respect to naturalization is likewise of great importance 
in determining its meaning.” The purpose of the g^ant 
was to end the troublesome inconsistencies between the 
States as to eligibility for naturalization ; 12 and it is there¬ 
fore unreasonable to construe the Constitution as per¬ 
mitting Congress to affect the law which was already uni¬ 
form, that is, the law respecting the equality of natural¬ 
ized and native-born citizens. Furthermore, it is unlikely 
that the States intended to allow Congress the power to 
undermine the established and prevailing status of jnat- 
uralized citizens. For as pointed out above, the States 
viewed the encouragement of immigration and naturaliza¬ 
tion as of direct and vital concern to them. As Jefferson 
stated in 1801, naturalization was “a policy pursued from 
their first settlement by many of these States, and still! be¬ 
lieved of consequence to their prosperity. ’ 513 That Congress 
was not intended to have the power to differentiate between 
naturalized and native-born is also indicated by the Con¬ 
sideration that such a power would have enabled it to 
destroy the status of equality with the native-born which 
the States had already conferred upon the numerous per¬ 
sons they had naturalized. Indeed, some of the delegates 
to the Constitutional Convention were concerned about 


admiralty power, that the draftsmen had “mingled with what they knew were 
cases of admiralty jurisdiction in England what it actually was and had been 
in the States they were representing * * See also Marshall v. Gordon ; 243 
U. S. 521. 534, 535. 

11. “Nor can it be questioned that, when investigating the nature and extent 
of the powers conferred by the Constitution upon Congress, it is indispensjable 
to keep in view the objects for which those powers were granted.” Legal 
Tender Cases, 12 Wall. (79 U. S.) 457, 531. 

See also, Krurwlton v. Moore, 178 U. S. 41, 95, where the Court said:! 

“The necessities which gave birth to the Constitution, the contro¬ 
versies which preceded its formation, and the conflicts which were settled 
by its adoption, may properly be taken into view for the purpose! of 
tracing to its source any particular provision of the Constitution; in 
order thereby to be enabled to correctly interpret its meaning.” 

12. See The Federalist, No. 42 (by Madison) at p. 276 ; 3 Farrand i548 
(Statement by Madison). 

13. Jefferson's First Annual Message to Congress (December 8, 18Q1), 
quoted in Padover, The Complete Jefferson, 387, 393. 
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the provisions as to President and Congressmen on the 
basis that they derogated from a status already granted 
to the naturalized by the States. 14 However, these pro¬ 
visions could be justified on the basis that an exception 
with respect to public office from the status of equality 
was forseeable since such an exception existed in English 
law (see supra, pp. 7-8). 

c. Statements Contemporaneous with Adoption of 
the Constitution. 

All authoritative statements as to the status of natural¬ 
ized Americans which were near-contemporaneous with 
the adoption of the Constitution and thus of importance 
in determining its intent 1 '*, assumed that the naturalization 
which Congress was empowered to grant assured to the 
naturalized citizen an equal status with native-born Amer¬ 
icans. In the conflict which arose soon after the adoption 
of the Constitution between the United States and Britain 
over the status of American-naturalized seamen of British 
birth, which was one of the primary factors in the War of 
1812, the United States premised its claim to the seamen’s 
complete allegiance on the basis that it regarded natural¬ 
ized and native-born citizens on an equal footing. Thus, 
Monroe stated to the British that “it is impossible for 
the United States to discriminate between their native 
and naturalized citizens”, 16 and he explained at the close 
of the war in his instructions respecting the peace treaty 
that “By our law, all of the rights of natives are given to 
naturalized citizens * * * by the unqualified invest¬ 

ment of the adopted citizen with the full rights of the 

14. See 2 Farrand, 270-272. 

15. In construing the Constitution, “Great weight has always been attached, 
and very rightly attached, to contemporaneous exposition.” Cohens v. Virginia 
6 Wheat. (19 U. S.) 264, 418. 

16. Monroe to Foster, May 30, 1812, A. S. P. F. R. Ill, 454; and another 
letter, June 8,1812, ibid p. 464, both quoted in Tsiang, at p. 48. 



native, all that the United States could do, to place him 
on the same footing, has been done.” 17 President Madison, 
who theretofore had been the major voice at the Consti¬ 
tutional Convention, voiced the same sentiment. 18 

We submit that we have established that the grant! of 
power to Congress to establish an uniform rule j of 
naturalization was intended to mean that Congress was! to 
provide a naturalization by which aliens would attain an 
equal status with native-born citizens; section 404(c) of 
the Nationality Act of 1940 is therefore unconstitutional 
because it imposes a condition and penalty upon natural¬ 
ized citizens which is not imposed upon native-born a|nd 
sets such citizens apart in a separate and differentiated 
class from the native-born. Furthermore, as we shall 
show, the phraseology and history of the Constitution 
establish that with respect to the status of the naturalized 
in the body of the citizenry Congress was to have no povfer 
other than the power to “establish a uniform rule of 
naturalization”; for this reason as well as by reason lof 
the facts and principles already stated, section 404(c) is 
unconstitutional. 

I 

d. The Provisions in the Light of the Convention Proceedings 
and of the Constitution as a Whole. 

The framers of the Constitution had before them, a£d 

rejected, a draft empowering Congress to “regulatq” 
— 

17. Monroe to American Plenipotentiaries, April 15,1813, A. S. P. F. R. I'll, 
696, quoted in Tsiang, at p. 48. 

18. Madison to Binns, February 11, 1813, Letters and Other Writings \of 
James Madison (1865) II, 558. 

See also Act of July 6, 1798, 1 Stat. 577, in which the Fifth Congress prto- 
vided for drastic action against alien enemies. The Act covered “natives, 
citizens, denizens, or subjects” of enemy countries except those “actually 
naturalized.” In view of the state of feeling as to the gravity of both internal 
and external dangers and the fact that many of those naturalized had beien 
resident no longer than the period required for naturalization, the exception 
as to the “naturalized” would seem to reflect Congress’ view as to the limits 6f 
its Constitutional power. As to the importance of interpretations by the early 
Conresses, see Knowlton v. Moore, 178 U. S. 41, 92-94; Waring v. Clarke, 5 
How. (46U.S.) 441,457. 
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naturalization, which Madison pointed out would have 
given Congress the power to legislate respecting the enjoy¬ 
ment by the naturalized of the various privileges of 
citizenship. 1 * Thus the narrow statement of power incor¬ 
porated in the Constitution and the specification therein 
of a distinction between naturalized and native-born with 
respect to the Presidency and eligibility to Congress, 
reflect a deliberate determination not to leave to Congress 
the power to regulate the status, rights, and privileges 
of the naturalized. 20 Furthermore, even aside from the 
history of these provisions, their phraseology would indi¬ 
cate the necessity for this interpretation, according to the 
well-established rule of construction that the grant of a 
specific power implies the denial of a general power. 21 
Thus, the Constitution is to be read as stating that with 
respect to naturalization Congress shall have power to 
pass an uniform rule providing the method for naturaliza¬ 
tion but shall have no other power respecting the status 
of naturalized citizens; in particular Congress shall not 
have the power to curtail their rights as compared to those 
of the native-born since the Constitution itself has made 
specific provision with respect to such curtailment. 
Accordingly, section 404(c) of the Nationality Act, by 
attaching to the citizenship acquired by naturalization the 
condition that it is to be forfeited if the citizen sojourns 
for more than five years abroad and by thus establishing 
a distinction with respect to the status of naturalized and 
native-born citizens other than those specified in the Con¬ 
stitution, is beyond the power of Congress. 

19. 2 Farrand, 144,167,235 ; 4 Farrand 45. 

The deliberate intent to limit Congressional power by the narrow language 
of the grant respecting naturalization is also indicated by the contrasting breadth 
of the adjoining language with respect to the bankruptcy power: “to establish 
* * * uniform laws on the subject of bankruptcies” (Art I, sec. 8 cl. 4). See 
Hanover National Bank v. Moyses, 186 U. S. 181, as to effect of the latter 
phraseology. 
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3. The Fourteenth Amendment. 

i 

The Fourteenth Amendment clearly reaffirms the Con¬ 
stitutional concept of the equal and indistinguishable 
position as citizens of the naturalized and native-born, 
and the Amendment thus reinforces the intent of t|he 
original Constitution to establish this principle. Without 
any hint of a difference in their status, the Amendment 
declares that “All persons born or naturalized in tjhe 
United States * * * are citizens of the United States”. 

i 

And the fact that the Amendment gives naturalized and 
native-born precisely equal protection against State dero¬ 
gation from their privileges and immunities as citizens lof 
the United States, gives weight to the concept that that 
citizenship has the same content for both and that nat¬ 
uralized citizens are absorbed fully and without reserva¬ 
tion into the body of American citizenry. 


4. There is No Contrary Authority. 


While we have, we believe, shown that the phraseology 
of the Constitution, its history, and the statements of ttye 
Supreme Court establish that a Congressional distinction 
between naturalized and native-born citizens is invalid, 
there is, on the other hand, no persuasive authority to 
the contrary. In all the cases in which naturalized citizens 
were treated on a different basis from native-born, the 


Supreme Court, as we have already pointed out, coun- 

20. See Richfield Oil Corp. v. State Board, 329 U. S. 69, 76-77, in which a 
rejected proposal as to the wording of the “Export-Import” clause was us«l 
as an aid to the construction of the wording that was incorporated in the 
Constitution. See also the Court’s reliance on the history of a provision in the 
Constitutional Convention in Waring v. Clarke, cited supra, fn. 18. 

21. This principle is expressed in the maxim: “Expressio unius est exclusio 
alterius.” For its application in the construction of the Constitution, see Broutn 
v. Maryland, 12 Wheat. (25 U. S.) 419, 438 (Opinion by Chief Justice Mar¬ 
shall) and Rhode Island v. Massachusetts, 12 Pet. (37 U. S.) 657,722. 
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tenanced such treatment only because the persons involved 
had never in fact become citizens. 22 And the statute 
upheld in Mackenzie v. Hare, cited supra, with respect to 
loss of citizenship applied equally to naturalized and 
native-born. Further, since a time-honored legislative or 
administrative practice, even if not judicially approved, 
is of weight, it is significant that prior to the 1940 statute 
no differentiation of a substantial nature existed between 
naturalized and native-born; 23 the provision of the 1907 
Act with respect to residence abroad of naturalized citizens 
only affected their right to diplomatic protection (see 
Appellant’s Brief, pp. 8-9), which in any event depended 
upon the State Department’s discretion. 24 


22. See Luria v. United States, 231 U. S. 9; Johatmessen v. United States, 
225 U. S. 227; Schneiderman v. United States, 320 U. S. 118; Baumgartner v. 
United States, 322 U. S. 665; Knauer v. United States, 328 U. S. 654; Klaprott 
v. United States, No. 42, Oct. Term, 1948, decided by the Supreme Court, Jan. 
17, 1949. In the Knauer case, however, it must be noted that there is an impli¬ 
cation that section 404 of the Nationality Act might be constitutional. There 
the Court said that “citizenship obtained through naturalization is not a second- 
class citizenship”; but in stating in a footnote the “exceptions of a limited char¬ 
acter” to this principle of equal status, it listed the distinctions in the Constitution 
as to the Presidency and Congress and the fact “that a naturalized citizen may 
lose his American citizenship by residing abroad” under section 404 of the 
Nationality Act (at pp. 658-659). We respect fully submit that this dictum is 
unconvincing as to the constitutionality of sec. 404 because the Court was merely 
enumerating instances of distinctions between naturalized and native-born and 
was not paying any regard to the question of whether such distinctions could 
be imposed by statute in contrast to the Constitution. Further, wc submit that 
the Court would not regard section 404 as establishing an exception of “a limited 
character” if its attention were drawn to the fact ihat loss of citizenship auto¬ 
matically follows limited periods of residence regardless of individual con¬ 
siderations and that the deprivation of the right to sojourn abroad may seriously 
interfere with the citizen’s business or personal interests. 

23. We have only been able to find one other legislative restriction which 
in terms applied only to naturalized persons. This was a statute of 1804 pro¬ 
hibiting United States registry to ships owned by “any person naturalized in 
the United States” and residing for more than two years abroad. Act of 
March 27, 1804, c. 52, 2 Stat. 296, R. S. §4133. However, it appears that this 
statute was similar in its intent to the denaturalization statutes in that it was 
aimed at those who had fraudulently obtained naturalization papers; for in 
Jefferson’s preceding Message to Congress (cited supra fn. 13) he recom¬ 
mended the grant of citizenship to those “manifesting a bona fide purpose” of 
obtaining it, but the imposition of “restrictions * * * to guard against the fraudu¬ 
lent usurpation of our flag; an abuse which brings so much embarrassment 
and loss on the genuine citizen * * 

24. In United States v. Gay, 264 U. S. 353, while it was indicated in dicta 
that the 1907 Act might bear on loss of citizenship, there was no indication 
that it affected citizenship in a drastic manner; the Court stated that under the 
Act residence abroad created a presumption as to intention to relinquish citizen¬ 
ship but one which was easy to overcome. 
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5. Effect of Construction. 

The construction of the Constitution which we urge will 
not prevent the protection of American interests abroad 
or the advancement of any other legitimate objective). 
Certainly no one would contend that there is any trait 
or characteristic which is possessed only by naturalized 
and not by native-born citizens. Thus, except for the quesr 
tion of fraud in the procurement of citizenship, which by 
definition relates only to the naturalized, there is no prob* 
lem which exclusively relates to the naturalized and there 
is therefore no objective which is impossible of advance! 
ment without resort to a differentiation between natural! 
ized and native-born. Thus, for example, with respect 
to the instant statute, all the arguments which might be 
advanced in its justification—such as the loss of familiarity 
with or attachment to American institutions through resi¬ 
dence abroad, or the possession of dual citizenship—apply 
to native-born as well as naturalized citizens. Whether 
or not the incidence of undesirable consequences from 
residence abroad or of any other problem might be deemed 
more frequent among naturalized than native-born, it isj 
obvious that such consequences vary from individual to 
individual in both groups. Accordingly, our construction! 
of the Constitution does not mean that an expatriation! 
law on any reasonable basis, including residence abroad,! 
could not be enacted, but merely that individuals shall! 
not be categorized for this or any other purpose on the 
basis of whether they attained their citizenship by birth 
or naturalization. Such a categorization is, we urge, con-! 
trary to the free and equal opportunity for all men to 
become full-fledged American citizens which was intended 
by the Constitution. 
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CONCLUSION 

The order of the District Court dismissing appel¬ 
lant’s complaint and denying his cross motion for 
summary judgment should be reversed, and judgment 
should be entered declaring that appellant is a citizen 
of the United States. 

Respectfully submitted, 
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No. 9984 


Louis Bernard Lapides, Appellant, 


v. 

I 

Tom Clark, Attorney General, and Watson B. Miller, 
Commissioner of the Immigration and Naturalization 
Service, Appellees. 


ON APPEAL. FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF THE AMERICAN JEWISH CONGRESS 
AS AMICUS CURIAE 


This brief is submitted pursuant to leave granted by this 
Court. 

I 

i 

! 

Interest of the American Jewish Congress 

I 

i 

The American Jewish Congress was organized “ . . .; to 
help secure and maintain equality of opportunity . . . and 
to safeguard the civil, political, economic and religious 
rights of Jews everywhere” and “ ... to help preserve, 
maintain and extend the democratic way of life”. 
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In the three decades of its existence the American 
Jewish Congress, on frequent occasions, has represented 
the democratic interests of the Jewish people before the 
courts, legislatures and administrative agencies of the 
States and Federal Government. Its work, however, has 
never been confined to the interests of the Jewish people 
alone. Its belief, indeed, is that Jewish interests are in¬ 
separable from those of justice and that Jewish interests 
are threatened whenever persecution, discrimination or 
humiliation is inflicted upon any human being because of 
his race, religion, color, national origin or ancestry. The 
special interest of the Jewish people in human rights 
derives primarily from an immemorial tradition which from 
the beginning has proclaimed the common origin and destiny 
of all mankind and has affirmed under the highest sanctions 
of faith and human aspiration the common and inalienable 
rights of all men. The struggle for human freedom is part 
of the substance of the Jewish tradition. 

We submit this brief amicus therefore in part because 
many American Jews derive their citizenship through 
naturalization and thus may be the victims of the dis¬ 
criminatory statute here attacked; in part because the legis¬ 
lative history of Section 404(c) shows that the group at 
which it was directed was primarily those Zionists who 
had exercised their right as American citizens to sojourn 
in Palestine, and in part because any discrimination based 
on national origin or ancestry violates the human freedom 
for which we struggle. 


Statement of the Case 

Appellant, a native of Czemowicz, Austria, now incorpo¬ 
rated into the territorial boundaries of Rumania, entered 
the United States in 1922 and was duly naturalized as a 
citizen of the United States on June 27, 1928. Except for 
three brief absences, appellant remained in the United 
States from the date of his entry in 1922 until 1934, at 



3 


which time he left this country for Palestine. During his 
absence, six years after his departure and some twelve 
years after he became a citizen of the United States, Con¬ 
gress enacted the Nationality Act of 1940 which included, 
inter alia, Section 404(c) providing that a naturalize^ 
citizen shall lose his nationality by residing continuously 
for five years in any foreign state. 

Upon his return to the United States by airplane oh 
July 3, 1947, appellant presented his uncancelled certificate 
of citizenship and sought admission to this country as afi 
American citizen. On July 8, 1947, a Board of Special 
Inquiry of the Immigration and Naturalization Service 
ordered appellant excluded from the United States on the 
ground that he had expatriated himself under Sectioh 
404(c) of the Nationality Act of 1940. This decision sub¬ 
sequently was affirmed by the Commissioner of Immigrab 
tion and, on August 5, 1947, by the Board of Immigration 
Appeals acting for the Attorney General. 

Appellant then obtained a writ of habeas corpus from the 
District Court for the Southern District of New York buti, 
on appeal, the order of that Court dismissing the writ wa$ 
affirmed by the Circuit Court of Appeals for the Seconcf 
Circuit. U. S. ex rel. Lapides v. Watkins, 165 F. (2d) 1017 
(C. C. A. 2, 1948). 

Thereafter, in March, 1948, appellant filed a complaint 
under Section 503 of the Nationality Act of 1940 asking 
for a judgment declaring: (1) that he is a national of the 
United States; (2) that Section 404 is inapplicable to him; 
and (3) that Section 404 is unconstitutional. On May 5^ 
1948, the government filed a motion to dismiss. Two days! 
later appellant moved for summary judgment. On May 24^ 
1948, the government filed its answer praying that thg 
complaint be dismissed. On June 16, 1948, after hearing 
argument on the motions, the Trial Court dismissed thej 
complaint and denied appellant’s motion for summary 
judgment. The present appeal is from that decision. 


i 

I 

! 


i 

I 

i 

I 
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Question to Which This Brief is Addressed 

This brief is addressed solely to the question whether 
Section 404(c) of the Nationality Act of 1940 creates an 
unconstitutional distinction between native-born and 
naturalized citizens in providing that the citizenship of the 
latter but not of the former shall, with certain exceptions 
not material to this question, be automatically forfeited 
by residence abroad for more than five years. 


Summary of Argument 

Section 404(c) of the Nationality Act of 1940 creates an 
unlawful distinction between native-born and naturalized 
citizens. 

1. The sole distinction recognized under the Constitu¬ 
tion between naturalized and native-born citizens is that 
of eligibility for the presidency of the United States. Con¬ 
gress may prescribe no other, nor may it limit the naturali¬ 
zation grant by making it contingent upon the fulfilment or 
non-fulfilment of conditions in the future. Section 404(c) 
subverts this principle by imposing limitations on the con¬ 
duct of naturalized citizens not applicable to native born 
citizens. 

2. The doctrine of expatriation is itself founded upon 
the conviction that a parity of rights must obtain between , 
native-born and naturalized citizens. The first expatria- i 
tion statute, enacted in 1868, was supported because it was 
believed that the government should recognize the right 
of citizens to expatriate themselves. The very supporters 
of that statute were the most ardent supporters of equality 
among all citizens. 

3. Section 404(c) of the Nationality Act unconstitution¬ 
ally impairs the privileges and immunities of citizens of the 
United States. The right to travel abroad and to receive 1 




the protection of the United States Government while 
abroad is one of the privileges and immunities of United 
States citizens which the Supreme Court has recognized as 
protected under the Fourteenth Amendment. Section 
404(c) impairs that right by imposing a penalty of ex¬ 
patriation upon its exercise. 

4. In adopting Section 404(c) in 1940 Congress for tlfe 
first time imposed the penalty of expatriation without 
regard to actual intent to expatriation or fraud at the 
time of naturalization. Prior statutes created no automatic 
expatriation. They dealt solely with the problem of per¬ 
sons who acquired their naturalization under circumstances 
indicating a lack of intent to remain in the United Stated 
The legislative history of Section 404(c) plainly indicates 
that it was aimed at preventing naturalized citizens fropi 
going abroad for reasons which might equally prompt native 
born citizens to take the same action. 


ARGUMENT 

i 

Section 404(c) of the Nationality Act of 1940 (54 
Stat. 1170, 8 U. S. C. A. 604(c)) creates an unlawful 
distinction between native-born and naturalized citizens. 

i 

I 

i i 

j 

The sole distinction recognized under the Constitu¬ 
tion between naturalized and native-born citizens is 
that of eligibility for the Presidency of the United 
States. Congress may prescribe no other, nor may ijt 
limit the naturalization grant by making it contingent 
upon the fulfilment or non-fulfilment of conditions ip 
the future. 

The stamp of a free and secure society is its abjuration of 
all forms of limited citizenship. Reflecting this truth, th$ 
Supreme Court has unequivocally declared that “under our 
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Constitution, a naturalized citizen stands on an equal foot¬ 
ing with a native-born citizen, in all respects save eligibility 
for the presidency”. Luria v. U. S., 231 U. S. 9, 22 (1913). 

It has explicitly rejected the notion that “the framers of 
the Constitution, intended to create two classes of citizens, 
one free and independent, one haltered with a life-time 
string attached to its status”. Schneiderman v. U. S., 320 
U. S. 118 (1943). Naturalization constitutes “a new political 
birth”. Moore, A Digest of International Law, 574, 576 
(1906). The naturalized citizen is “no more responsible 
for anything he may say or do or omit to say or do, after 
assuming his new character than if he were born in the 
United States” (Ibid.). Even if he should “return to his 
native country, he returns as an American citizen, and in 
no other character” (Ibid.). It is this view which Section 
404(c) subverts. 

This guarantee of equal rights to naturalized citizens is 
not a doctrine recently come by or lightly held. It is part 
of the very fabric of our history. The attitude of the 
colonies towards these citizens was one of welcome and 
unvarying solicitude. One of the grievances against , 
George III which was proclaimed in the Declaration of 
Independence was that “he has endeavored to prevent the 
population of these States; for that purpose obstructing , 
the laws for the Naturalization of Foreigners; refusing to 
pass others to encourage their migrations hither. ...” In 
consonance with this view, Chief Justice Marshall early 
endeavored to safeguard the rights of newlv-entered peoples 
by enunciating the principle that a naturalized citizen be¬ 
comes “a member of the society, possessing all the rights , 
of a native citizen, and standing, in the view of the Con¬ 
stitution, on the footing of a native. The Constitution does 
not authorize Congress to enlarge or abridge those rights. 
The simple power of the national legislature is to prescribe , 
a uniform rule of naturalization, and the exercise of this 
power exhausts it, so far as respects the individual”. 
Osborne v. U. S. Bank, 22 U. S. 738, 827 (1824). It is not 
surprising that this view has since crystallized into accepted 



constitutional doctrine or that it has been repeatedly 
affirmed by subsequent judicial opinion. Elk v. Wilkins, 
112 U. S. 94, 101 (1884); Luria v. XJ. S., supra, 231 U. j3. 
at 22 (1913); Baumgartner v. U. S., 322 U. S. 665, 6^3 
(1944). It is the inevitable legal embodiment of a national 
tradition which “secures the blessings of liberty, thought 
and action to all those upon whom the right of American 
citizenship has been conferred by statute, as well as to tljie 
native bom”. Schneiderman case, su,pra, 320 U. S. at 120 
(1943). 

The Supreme Court has observed that “we are a 
heterogeneous people. In some of our larger cities tljie 
majority of the school children are the offspring of parents 
only one generation, if that far, removed from the steerage 
of the immigrant ship”. Schneiderman case, supra, 320 
U. S. at 118, 120 (1943). We have, indeed, always been a 
heterogeneous people: “The American culture is what |it 
can be observed to be—a composite of peoples and cultures!” 
Brown and Roucek, One America, p. 474 (1945). Our stock, 
and our stock ideas, have continuously been refreshed and 
revitalized by the leaven of new immigration. See Hrdlicka, 
The Old Americans (1945), stating that on the basis of 
available anthropological evidence immigration will “result 
in a substantial benefit for the future”. This has been 
possible only because we have, from the first, been solicitors 
of the welfare of persons who have newlv-come to thjs 
country and have given them the opportunity to qualify 
ultimately for full-fledged citizenship. 

Section 404(c) of the Naturalization Act of 1940 violates 
this principle. Under its terms the naturalized citizen los^s 
his nationalitv bv continuous residence in a foreign country 
for a period of five years. The native born citizen do^s 
not; he may reside abroad without loss of citizenship, nqt 
only for five years but for any longer period he desires, b^ 
it from infancy to the grave. 

The loss of the naturalized citizen’s nationality thus iip- 
posed is automatic and absolute. It occurs without challeng¬ 
ing in any way the validity of the original naturalization. 


i 
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As will be shown later, Section 404(c) does not depend upon 
fraud in the original naturalization proceedings as the basis 
for its operation. It is invoked because of acts subsequent 
to and independent of the acquisition of citizenship, not 
because of any defects in that process. 

The thrust of this statute is clear. It is an attempt to 
control the future conduct of the naturalized and only the 
naturalized citizen. It creates an unconstitutional distinc¬ 
tion by limiting only his right to remain abroad on pain of 
loss of nationality. 

Historically, our immigration and naturalization acts 
have looked only to the past. “American citizenship is not 
a right granted on a condition subsequent.” Baumgartner 
case, supra, 322 U. S. at 679. Congress may, as it has, 
require the prospective citizen to declare at the time of 
naturalization that he intends to reside in the United States. 

It may prescribe this declaration of present intention as a 
prerequisite to naturalization and provide means for un¬ 
doing the naturalization where the declaration is later I 
found to have been false. It may not prohibit or forbid 
a bona fide reversal of the intention following naturaliza¬ 
tion. 


II 

The doctrine of expatriation is itself founded upon 
the conviction that a parity of rights must obtain be- 
tween native-born and naturalized citizens. 

It is particularly ironic that vre should seek to categorize 
citizens by the adroit manipulation of expatriation statutes. 
The very history of these statutes reveals a profound belief 
in the necessity of equal rights for naturalized citizens. 

During the early years of this Republic there was con¬ 
siderable doubt that the framework of our government 
permitted expatriation under any circumstances. Lacking 
express legislation prior to 1868, some American courts 
and authoritative jurists maintained that the United States 




had inherited as part of the common law the English doc¬ 
trine of “indelible allegiance”. Moore, The Principles of 
American Diplomacy, 273 (1918). Chancellor Kent jheld 
that “a citizen cannot renounce his allegiance to the Uniited 
States without permission of the government”. Kent, II, 
Commentaries on American, Law, 49 (1896). Kent himkelf, 
however, recognized the difficulty that “the naturalization 
laws of the United States are inconsistent with its general 
doctrine”, for “they require one who is to be naturalized 
to abjure his former allegiance, without requiring any levi- 
dence that his native sovereign has released him”. li)id., 
at 49, note (a). 

Ultimately, however, American political thinkers rebelled 
at the provincialism and narrowness inherent in the view 
that the rights of citizenship may be purchased only at the 
price of permanent confinement or indissoluble attachment. 
The right of expatriation was then conceded because 
“among writers on public law the preponderance in weight 
of authority as well as the majority in numbers concur with 
Cicero who declared that the right of expatriation is [the 
firmest foundation of human freedom”. 9 Opinions of 
Attorneys General, 356 (1859). Expatriation thus was 
originally conceived not as a means of punishing or ex¬ 
pelling those who had sinned but as an admission of the 
right of the individual to select the place of his allegiance. 
It was considered an extension of the rights inherent! in 
citizenship, not a device for their covert restriction. Ac¬ 
cordingly, Congress declared in the Expatriation Act of 
July 27, 1868 that the right of expatriation is “a natural 
and inherent right of all people, indispensable for the 
enjoyment of the rights of life, liberty and the pursuit [of 
happiness”. ! 

Against this history, it is not surprising that the fojre- 
most proponents of the right of expatriation were also the 
foremost advocates of the absolute equality of naturalised 
citizens and native bom citizens. James Buchanan, Secre¬ 
tary of State from 1845 to 1849, is generally conceded [to 
be “the first secretary of state to announce the doctripe 
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of expatriation in its fullest extent”. Moore, The Principles 
of American Diplomacy, 276 (1918). He consistently placed 
naturalized and native citizens on an equal plane and fre¬ 
quently assured inquirers that “the fact of your having 
become a citizen of the United States has the effect of 
entitling you to the same protection of this government 
that a native citizen would receive”. Ill Moore, A Digest of 
International Law, 566 (1906). Upon his ascendency to the 
Presidency, at which time the doctrine of expatriation was 
given forceful reassertion (Ibid, at 437), Buchanan took 
pains to point out in his annual message that “our govern¬ 
ment is bound to protect the rights of our naturalized 
citizens everywhere, to the same extent as though they had 
drawn their first breath in this country. We can recognize 
no distinction between our native and naturalized citizens”. 
Ibid, at 576. The attitude of the executive branch at the 
time of enactment of the expatriation statute is thus plain 
and unambiguous. 

The attitude of the legislature is no less clear. In the 
earliest version of the bill from which the Expatriation Act 
of 1868 was ultimately evolved, one section provided that 
continuous residence of five years by a naturalized citizen 
in his native country was to be construed as permanent 
dismissal from and as forfeiture of the right of protection. 
Before the bill was passed, however, this section was elimi¬ 
nated. In its stead there was inserted a clause declaring 
that all “naturalized citizens of the United States while in 
foreign countries are entitled to and shall receive from, 
this government the same protection of personal property 
which is accorded to native born citizens”. (Act of July 
27, 1868, Chapter 249, Section 1, 15 Stat. 223. For legisla¬ 
tive history of the act, see Senate Document 326, 59th Cong., 
2d Sess., at 24-25.) 

Finally, the attitude of the courts during this period is 
best exemplified by the opinion of Judge Field that “so 
profoundly convinced are we of the right of these immi¬ 
grants in other countries to change their residence and 
allegiance that, since they are naturalized, they are deemed 



entitled with the native bom to all the protection which the 
government can extend to them, wherever they may be, at 
home or abroad”. In re Look Tin Sing, 21 Fed. 905 (1884). 

We submit that the discrimination against naturalized 
citizens manifest in Section 404(c) of the Naturalization 
Act is, in the view of those who first shaped the doctrine 
of expatriation, contrary to the basic direction of, tljat 
doctrine and offensive to the mandate of the Constitution. 


Ill 


i 


Section 404(c) of the Naturalization Act unconstitu¬ 
tionally impairs the privileges and immunities pf 
citizens of the United States. 


In several of the recent cases upholding the equality of 
naturalized and native-born citizens, the Supreme Coiirt 
has been especially concerned because of the “possible 
relationship to freedom of thought”. Schn^eidermam case, 
supra, 320 U. S. at 119. See also Baumgartner case, supira, 
322 U. S. at 673-674. The right with which we are dealing 
in this case, namely, the right to physical freedom and ito 
migrate according to disposition and desire, is equally an 


integral aspect of American citizenship. Chief Justice 
Fuller in Williams v. Fears, 179 U. S. 270, 274 (1900), 


declared that “undoubtedly the right of locomotion, the 
right to remove from one place to another according to 
inclination, is an attribute of personal liberty”. It is essen¬ 
tially that right with which we are here concerned. Frbe 
movement and migration are indispensable characteristics 
of a free society. In a case involving a state statute pro¬ 
hibiting the transport of indigent non-residents into Cali¬ 
fornia, Mr. Justice Jackson, concurring in the decision strik¬ 
ing down the statute, declared that the right to move fredly 
from state to state is an incident of national citizenship 
protected by the privileges and immunities clause of t)ie 
Fourteenth Amendment. Edwards v. California, 314 U. S. 
160, 178 (1941). See also Twining v. State of New Jersey, 
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211 U. S. 78, 97 (1908). He held that to sustain the statute 
would be to engraft on the rights of national citizenship 
an exception which would “contravene every conception of 
national unity. It would also introduce a caste system 
utterly incompatible with the spirit of our system of govern¬ 
ment. ... It might . . . withhold from large segments of 
our people that mobility which is basic to any guarantee 
of freedom of opportunity. The result would be a substan¬ 
tial diminution of the rights of national citizenship, a 
serious impairment of the principles of equality” (Ibid. 
at 181). We submit that Section 404(c) of the Nationality 
Act is an attempt on the part of the federal government to 
encroach upon a similar right of national citizenship, that 
it creates a similar “caste system” which denies to a “large 
segment” of our citizenry full freedom of movement from 
country to country. 

We have shown above that at the time of the passage of 
the original expatriation statute of 1868 it was the view 
of all three branches of our government that “a native and 
a naturalized American may go forth with equal security 
through every sea and through every land under heaven”. 
9 Opinions of Attorney General, 356 (1859). It was at 
that same time that the Fourteenth Amendment was drawn 
and adopted. In explicit terms this Amendment set forth 
the identical rights of native-born or naturalized citizenship 
in the enjoyment of and the protection of constitutional 
privileges and immunities. In one of the first cases defining 
the substantive content of the privileges and immunities 
clause, the Supreme Court, speaking through Mr. Justice 
Miller, declared that it is “the privilege of a citizen of the 
United States to demand the care and protection of Federal 
government when on the high seas or when within the 
jurisdiction of a foreign government. Of this there can be 
no doubt, nor that the right depends upon his character 
as a citizen of the United States”. Slaughterhouse Cases, 
83 U. S. 36, at 79 (1872). 
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These privileges and immunities represent rights flowing 
to an individual by virtue of his citizenship in the United 
States. They are not ephemeral or susceptible of easy 
modification or elimination by subsequent legislative action. 
In its first judicial construction of this clause, the Supreme 
Court held that it referred to “those privileges and im¬ 
munities which are fundamental; which belong of right to 
the citizens of all free governments, and which have at'j all 
times been enjoyed by citizens of the several states wiiich 
compose this union, from the time of their becoming fi*ee, 
independent and sovereign”. Corfield v. Coryell, 79 U.| S. 
480 (1823). They are those rights of the citizens which 
arise from the “implied guarantees” of the Constitution. 
Slaughterhouse Cases, swpra, 83 U. S. at 75-79; Edwdrdk v. 
California, supra, 314 U. S. at 180. 

It may, of course, be argued that Section 404(c) of {he 
Nationality Act is not a delimitation of the privileges or 
immunities of a citizen but merely a definition of thise 
conditions which determine when citizenship is to ce^se. 
Under Article I, Section 8(4) Congress is empowered “to 
establish a uniform rule of naturalization”. Under the 
authority of the “necessary and proper” clause of Article 
1, Section 8(18), it may provide for revocation of a 
naturalization certificate on the grounds of fraud. See 
Tntun v. V. S., 270 U. S. 568, 578 (1926). However, its wide 
authority even in this respect is not unlimited. See Knau\er 
v. U. S., 328 U. S. 654, 673 (1946), and the dissenting opin¬ 
ion of Mr. Justice Rutledge at 677. For example, Congress 
could not enact a “uniform” naturalization law conditioning 
naturalization upon an agreement to refrain from exercis¬ 
ing the right of franchise following naturalization. 

Similarly, we do not claim that Section 1 of the Four¬ 
teenth Amendment prevents citizenship acquired by birth 
or naturalization from being lost by expatriation ( Reynolds 
v. Hastings, 8 Fed. 2d 473 (1925)), or that Congress has no 
power to define an expatriating act. MacKenzie v. Harp, 
239 U. S. 299 (1915). But again this congressional pow^r 

is not without limit or qualification. Certainly, Congress 

i 


i 

i 
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may withdraw the right of protection or may declare a 
citizen denaturalized if while within a foreign jurisdiction 
he commits some act, not protected by any constitutional 
right, which the legislature reasonably regards as indicating 
a desire to become expatriated. But those are not the 
facts here. The statute here has inferred expatriation 
solely because of protracted residence abroad. This is 
plainly an interference with the right to demand protection 
while abroad which, as we have shown, is one of the privi¬ 
leges and immunities of United States citizens. This right 
is totally illusory unless it also includes the corollary right 
to go abroad and remain abroad. The fundamental right of 
a citizen to demand protection while in a foreign jurisdic¬ 
tion becomes meaningless if Congress is permitted to make 
the mere fact of sojourning abroad grounds for automatic 
expatriation. 

We need not here consider what might be the effect of 
a statute depriving native-born citizens of their nationality 
because of foreign residence. It is enough to say that 
certainly the Congress may not discriminate in this fashion 
against naturalized citizens. 

Article 13(2) of the United Nations Declaration of 
Human Rights, adopted with the concurrence of the United 
States delegation, states that “everyone has the right to 
leave any country, including his own, and to return to his 
country”. Section 404(c) operates in direct derogation of 
this right. 

In a world increasingly dependent upon international 
understanding, we must be careful not to construct barriers 
of parochial prides or parochial fears. To assume that a 
mere five-year absence is conclusive evidence of loss of 
attachment indicates a belief that our citizenship is lightly 
held and lightly surrendered. Such an assumption reveals 
a national insecurity, inconsistent both with our national 
dignity and our profound conviction that “nowhere in the 
world today is the right of citizenship of greater worth 
to an individual than it is in this country. It would be 
difficult to overstate its value and importance. By many 
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it is regarded as the highest hope of civilized men”. 
Schneiderman case, supra, 320 U. S. at 122. It is not faiij or 
logical to assume, without the possibility of rebuttal, that 
a five-year absence is sufficient indication of a willingness 
to abandon so valuable a right. 

We have not yet advanced to the position of denaturaliz¬ 
ing native-born citizens merely because they maintain 
residence abroad for a number of years. We have not yet 
made the nationality of native-born citizens contingent upon 
continued residence in a prescribed area. And our reasons 
for attempting to do so for naturalized citizens are obscure 
and, in the light of our naturalization proceedings, most 
assuredly illogical. Both native-born and naturalized citi¬ 
zens are in all respects “American citizens, and their Ex¬ 
clusive allegiance is due to the Government of the United 
States. One of them never did owe any fealty elsewhere, 
and the other, at the time of his naturalization, solemnly 
and rightfully in pursuance of public law and municipal 
regulation, threw off, renounced, and abjured forever, all 
allegiance to every foreign prince, potentate, State, and 
sovereignty whatsoever, and especially to that sovereignty 
whose subject he had previously been. If this did not wofk 
a dissolution of every political tie which bound him to hjis 
native country, then our naturalization laws are a bitter 
mockery, and the oath we administer to foreigners is a 
delusion and a snare”. 9 Opinions of Attorneys General 
356 (1859). 

Believing, as we must, that the oath of allegiance is 4 s 
much a matter of substance as of ritual, there is no con¬ 
ceivable justification for special legislation depriving 
naturalized citizens of their right of nationality solely be¬ 
cause of residence abroad. Particularly is this true, where, 
as is contemplated by Section 404(c), that residence is in 4 
third country, one in which there need have been no prio|r 
residence. Under these conditions there can be, we submit, 
no demonstrable difference between native-born and 
naturalized citizens. The attempt by Congress to manufac¬ 
ture such a distinction must be branded as arbitrary and 
unconstitutional. 




? 
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IV 

In adopting Section 404(c) in 1940, Congress for 
the first time imposed the penalty of expatriation with¬ 
out regard to actual intent to expatriate or fraud at 
the time of naturalization. 

Section 404(c) of the Nationality Act of 1940 has no 
precedent in the legislative history of the United States. 
Only two earlier statutes dealt with the effect of residence 
abroad upon the rights of naturalized citizens. The first 
of these was Section 15 of the Act of June 29,1906 (34 Stat. 
601), now repealed by Section 504 of the Nationality Act 
of 1940 (54 Stat. 1172-1174; 8 U. S. C. A. 904). * This 
statute provided that if a naturalized citizen took up perma¬ 
nent residence in a foreign country within five years of his 
naturalization, a presumption arose that the alien lacked the 
intention to reside permanently in the United States at the 
time of filing for citizenship. The loss of citizenship under 
this act was not, however, automatic. The act merely 
enabled the United States to institute suit to cancel the 
certificate of citizenship based upon the presumption of 
fraud therein created and the sole issue in the statutory 
suit was the existence of fraud at the time of naturalization. 

In upholding the constitutionality of this statute in the 
Lnria case, supra, the Supreme Court said (231 U. S., at 
24): 

“Several contentions questioning the constitutional 
validity of § 15 are advanced, but all, save the one next 
to be mentioned, are sufficiently answered by observing 
that the section makes no discrimination between the 
rights of naturalized and native citizens, and does not 
in anywise affect or disturb rights acquired through 
lawful naturalization, but only provides for the orderly 
cancellation, after full notice and hearing, of certificates 
of naturalization which have been procured fraudu¬ 
lently or illegally. It does not make any act fraudulent 
or illegal that was honest and legal when done, imposes 
no penalties and at most provides for the annulment, 
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by appropriate judicial proceedings, of merely color¬ 
able letters of citizenship to which their possessors 
never were lawfully entitled.” 

The second statute on the subject was Section 2 of tjhe 
Act of March 2, 1907 (34 Stat. 1228), now repealed by 
Section 504 of the Nationality Act of 1940 (54 Stat. 1172- 
1174; 8 U. S. C. A. 904). That statute provided that! a 
naturalized citizen who shall have resided for two years jin 
the foreign state from which he came or for five years in apy 
foreign country shall be presumed to have ceased to be 
an American citizen, provided, however, that such presump¬ 
tion might be overcome on the presentation of satisfactory 
evidence to a consular or diplomatic officer of the United 
States. Under this statute no loss of citizenship resulted 
from mere residence abroad. Only a presumption aroke 
which was easy to preclude and easy to overcome. United 
States v. Gay, 264 U. S. 353,359 (1924). Indeed, the statute 
was not viewed by our government as an expatriation 
statute at all. It was treated only as depriving the absent 
citizen of diplomatic protection while abroad. With fe]v 
exceptions, the mere return of the citizen to the United 
States was treated as sufficient to overcome the statutory 
presumption. State Department Circular Instruction N<j>. 
919 of November 24, 1923; III Hackworth, Digest of Inter¬ 
national Law 294; Cammardo v. Tillinghast, 29 F. (2d|) 
527, 530-531 (C. C. A. 1, 1928); United States v. Eliasoy,, 
11 F. (2d) 785, 786 (D. Wash., 1926); Miller v. Smjen, 289 
Fed. 388, 392 (C. C. A. 8, 1923). See also 28 Op. Att\|. 
Gen. 504, 507-510 (1910). 

It seems abundantly clear that neither of the foregoing 
statutes was an expatriation statute. Their provisions wer^ 
sustainable on precisely the same grounds as all de^ 
naturalization procedures. Courts long have been solicitous 
in safeguarding machinery which “affords cumulative pro*- 
tection against fraudulent or illegal naturalization”. U. S. 
v. Ness, 245 U. S. 319, 327 (1917). That this was the single 
and express purpose of the Act of 1907 is evident from the 
language of the Committee on Foreign Affairs of the House 

i 

i 
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of Representatives which reported it out (III Hackworth, 
supra, at 287), and also from the remarks of Secretary of 
State Root to the Chairman of the Senate Committee on 
Foreign Relations on February 8, 1907, that the enactment 
of Section 2 of the Act of 1907 was “necessary in order to 
relieve the United States from really being made the victim 
of a series of frauds” (Ibid.). This legislation is, there¬ 
fore, completely compatible with the view expressed in 
Johannessen v. U. S., 225 U. S. 227, 241, that “an alien has 
no moral or constitutional right to maintain the privileges 
of citizenship if by false evidence or the like, an imposition 
has been practiced upon the court, without which the certifi¬ 
cate of citizenship could not and would not have been 
issued”. 

Section 404(c) of the Nationality Act of 1940, on the 
other hand, is not only an expatriation but an expatriating 
statute. It deprives a naturalized citizen of his citizenship 
solely by reason of residence abroad for a prescribed period. 
It does not seek to withdraw nationality because of a defect 
in the so-called “jurisdictional” fact “upon which the 
[naturalization] grant is predicated”. Johannessen case, 
supra, 225 U. S. at 240 (1912). It does not depend upon 
implications of fraud in the original naturalization proceed¬ 
ing. Notwithstanding the admitted legality of these pro¬ 
ceedings, the Act requires that naturalized citizens shall 
be deprived of their citizenship after five years of continu¬ 
ous residence abroad. It makes no exception for a mani¬ 
festation of a bona fide animus revertendi. 

Manifestly, then, this provision is not designed to prevent 
fraud. Its legislative history can support no other con¬ 
clusion. The drafters of the bill which became the 
Nationality Act of 1940 were in fact primarily concerned 
with the fraud problem. Their draft dealt only with citizens 
who returned to their country of origin. Subdivision (c) 
was not added until after testimony by Mr. Flournoy, 
Assistant Legal Adviser to the State Department, during 
hearings before the House Committee. The enactment of 
Section 404(c) seems largely attributable to his observa- 
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tion that “it will be desirable to put in a provision to cover 
each person who goes to a third country. The principal 
cases we have, I may say, are these Zionists. They are 
principally Russian and German Jews who have been 
naturalized in this country and later went to Palestine. 
We have other cases but I mean that there are more of 
that particular body than of any other category”. Hearings 
before Committee on Immigration and Naturalization bn 
H. R. 6127 supersed-ed by H. R. 9980, 78th Cong., 1st Sess. 
691 (1940), at 139-141. That statement is probably one 
of the most revealing ever made in a legislative hearing. 
No suggestion was made in the testimony that naturalized 
American citizens sympathetic to the Zionist aspiration of 
creating a Jewish state in Palestine were insincere or un¬ 
truthful in renouncing their original allegiance or in taking 
the oath which bound them to this country. No suggestion 
is made that they have been guilty, at any time, of defection 
from American loyalites. Nor is it suggested that their 
desire to visit or to reside for a time in Palestine is based 
on motives which are not equally shared by many nativb- 
born citizens of Jewish ancestry or faith. 

What therefore was implied in the statement of the State 
Department’s spokesmen was the view that the persons in 
question, namely, naturalized American citizens sympathetic 
to the Zionist ideal, should in some manner be discourage^ 
from developing, by visit or temporary residence, associaj- 
tion with Palestine or from expressing, by such action, 
their support of the Zionist program. To probe the relaj- 
tionship of that view to the anti-Zionist attitudes then 
entertained by certain American officials would take us too 
far afield. But it is clear that the motivating factor in 
the enactment of Section 401(e) wras a highly questionable 
political view, whose implications and basic assumption^ 
stand in sharp contrast to the official support of the Zionist 
ideal by the American Government since 1922, of every 
American President from Woodrow Wilson to Harry Si 
Truman and of distinguished Americans of all faiths anct 
creeds, among them the late Louis D. Brandeis. 


i 
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The resultant statute is an attempt to dissuade from a 
deeply-held ideal which some officials in contravention of 
American policy may have deemed undesirable rather than 
an effort to deter or to punish the commission of fraudulent 
or illegal acts. To the extent that the statute is directed at 
narrowing the freedoms belonging to American citizens who 
are included in the phrase “these Zionists”, the statute is 
an unwarranted invasion of those rights which indisputably 
belong to all citizens, whether native-born or naturalized. 

It is furthermore important to note that, since the enact¬ 
ment of Section 404(c) a state under a freely elected govern¬ 
ment has come into being in that “third country” against 
which the section seems primarily to have been directed. 
That State of Israel was brought into being with the effec¬ 
tive aid and support of the American Government. Our 
government was the first to extend recognition to the new 
State of Israel. It has warmly welcomed and enthusiasti¬ 
cally supported Israel’s admission as an equal to the family 
of nations. Our government has given tangible expression 
of its support for Israel by extending to it considerable 
economic assistance. To uphold today a statute directed 
mainly against the territory now organized as a state which 
our government so warmly has supported, and governed by 
an administration with whom our relations are so cordial 
would be an unfriendly act and in flagrant violation of the 
international policy of our country. 


I 


CONCLUSION | 

i 

“To take away a man’s citizenship deprives him ofj a 
right no less precious than life or liberty, indeed of one 
which today comprehends those rights and almost nil 
others.” Klapprott v. U. S., 69 Sup. Ct. 384, 391 (194$). 
The punishment of exile is unknown in our law even fpr 
the commission of the most heinous of crimes. Yet under 
Section 404(c) of the Nationality Act of 1940 this penalty 
is summarily levied upon persons whose sole transgression 
is in being absent from this country for five years and in 
being a naturalized rather than a native-born citizen, j 

We submit that the distinction made by Section 404(<j) 

is unconstitutional. j 
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